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COMES  NOW  the  appellee  HERBERT  V. 
WALKER,  Judge  of  the  SuiDerior  Court  of  the  State 
of  California  for  the  County  of  Los  Angeles,  and  pre- 
sents herewith  his  brief  on  appeal: 

STATEMENT  OF  FACTS 

Although  appellant  has  a  portion  of  his  brief 
labeled  Statement  of  the  Case  (pp.  4-6),  the  said  state- 
ment is  incomplete,  argumentative  and  misleading. 
Therefore,  appellee  deems  it  necessary  to  set  forth  the 
facts  herein. 

Appellant  herein  was  tried  and  convicted  of  a  vio- 
lation of  section  26104  (subdivision  a)  of  the  California 
Corporations  (-ode  (x)art  of  the  Corporate  Securities 
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Law)  by  appellee  iii  the  latter 's  capacity  as  a  judge 
of  the  Superior  Court  of  California  in  1957.  (Superior 
Court,  Los  Ang-eles  County  case  No.  184742)  Appel- 
lant filed  an  appeal  from  this  conviction,  which  was 
affirmed  by  the  various  appellate  tribunals.  In  the 
California  District  Court  of  Appeal,  the  appellate 
trilmnal  specifically  upheld  the  constitutionality  of  the 
provision  of  the  California  Corporate  Seciu'ities  Law 
of  which  appellant  was  convicted,  and  upheld  the  juris- 
diction of  the  Superior  Court  to  try  and  convict  the 
appellant  [People  v.  Ben  I.  Rankin  and  Jam^s  H. 
Morrison,  (1959)  169  C.A.  2d  150,  337  P.  2d  182].  Fur- 
ther petition  for  hearing  in  the  California  Supreme 
Court  was  denied  on  May  20,  1959,  and  certiorari  was 
denied  by  the  Utiited  States  Supreme  Court  in  80  S. 
Ct.  616  (362  U.S.  905;  4  L.  Ed.  2d  556).  After  com- 
pletion of  the  appellate  process,  the  state  prison  sen- 
tence was  put  into  effect  in  1960,  and  appellant  com- 
pleted his  prison  term  in  1965. 

On  May  10,  1966,  appellant  filed  his  original  com- 
plaint in  the  present  case  ''in  the  natui*e  of  quo  war- 
ranto." Appellant's  apparent  theory  was  that  appellee, 
Judge  Walker,  in  convicting  him  had  failed  to  declare 
the  California  law  in  question  unconstitutional,  and  by 
failing  to  do  so  had  violated  his  oath  of  office  and 
therefore  shoidd  be  ousted  from  his  judicial  office. 
Appellee's  motion  to  dismiss  the  original  complaint 
was  gTanted  with  leave  to  amend.  A  First  Amended 
Complaint  was  filed  and  met  a  sunilar  fate.  A  Second 


Amended  Complaint  was  filed  and  met  a  similar  fate. 
Finally,  in  January,  1967,  appellant  filed  a  Third 
Amended  Complaint  seeking-  merely  declaratory  relief 
— in  effect,  a  declaration  that  appellee,  by  trying  and 
convicting-  appellant  imder  California  law  violated  his 
(appellant's)  constitutional  rights. 

Appellant  made  a  motion  to  dismiss  and  motion  for 
summary  judgment  as  to  the  Third  Amended  Com- 
plaint, pointing  out,  inter  aim,  that  appellant  was  be- 
ing sued  for  his  judicial  acts,  and  that,  in  any  event, 
declaratory  relief  is  not  available  to  determine  whether 
rights  heretofore  adjudicated  were  properly  adjudi- 
cated. This  motion  was  granted,  judgment  was  en- 
tered thereon,  and  appellant  prosecutes  this  appeal 
from  said  judgment. 

THE  ISSUES 

1.  Is  declaratory  relief  available  to  a  defendant  who 
has  been  convicted  of  a  crime  under  state  law,  failed 
in  his  appeal  therefrom  to  the  highest  court  of  the  land, 
and  served  his  sentence  —  to  declare  that  the  trial 
judge  violated  the  federal  constitutional  rights  of  the 
convicted  criminal  by  not  declaring  the  state  law  un- 
constitutional ? 

2.  Was  there  a  clear  absence  of  all  jiunsdiction  in 
appellee  when  the  latter,  as  a  judge  of  the  California 
Superioj-  (/ourt,  tried  and  convicted  appellant  ^f  a 
violation  of  the  California  Corporate  Securities  Law? 
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ARGUMENT 

I 

THE  MOTION   FOR   SUMMARY   JUDGMENT   WAS 
PROPERLY  GRANTED. 

A.  THERE  WERE  NO  MATERIAL  ISSUES  OF  FACT 
REMAINING. 

Appellee  would  agi^ee  with  appellant,  as  stated  on 
page  8  of  his  Opening  Brief,  that  a  trial  court's  func- 
tion in  passing  on  a  motion  for  summary  judgment  is 
to  determine  whether  a  genuine  issue  of  fact  exists  for 
trial.  MatJack  Inc.  v.  Butler  Mfg.  Co.  (1966)  253  Fed. 
Supp.  972.  An  examination  of  the  record  on  appeal 
discloses  clearly  that,  after  considering  the  affidavits 
in  support  of,  and  in  opposition  to,  the  motion  for 
smnmary  judgment,  absolutely  no  issue  of  fact  existed. 

Appellant  argues  that  issues  of  fact  which  did  exist 
included  the  allegations  that: 

1)  Appellee  proceeded  to  deprive  appellant  under 
color  of  state  law  of  his  liberty  without  due  process  of 
law  (Brief,  p.  8) ; 

2)  Appellee  found  appellant  guilty,  sentenced  him, 
and  thereby  enforced  a  penal  enactment  repugnant  to 
the  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment (Brief,  p.  9). 

The  only  facts  (as  distinguished  from  conclusions 
of  law)  stated  in  these  arguments  are  that  appellee 
found  appellant  guilty  and  sentenced  him.   But  there 
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is  no  issue  of  fact  here  since  Judge  Walker,  in  his  af- 
fidavit, expressly  states  that  he  found  James  H.  Mor- 
rison guilty  and  sentenced  him. 

The  balance  of  the  allegations  that  appellant  relies 
on  as  creating  issues  of  fact  are  sheer  conclusions  of 
law:  whether  appellant  was  deprived  of  his  liberty 
under  color  of  state  law  without  due  process  is  clearly 
a  question  of  law;  similarly,  whether  appellant  had 
enforced  against  him  a  penal  enactment  repugnant  to 
the  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment is  a  question  of  law. 

There  is  no  genuine  issue  over  the  fact  that  Judge 
Walker's  only  contact  with  appellant  was  in  the  Judge's 
judicial  capacity,  because  appellant  states  no  facts 
showing  any  other  and  non-judicial  contacts.  If  facts 
stated  in  the  affidavit  of  the  moving  party  for  sum- 
mary judginent  are  not  contradicted  by  facts  stated 
in  the  affidavit  of  the  party  opposing  the  motion,  they 
are  admitted.  (Local  Rule  3,  subd.  g  (3),  Rules  of  the 
United  States  District  Court,  Central  District  of  Cali- 
fornia). That  appellant  himself  admits  he  is  suing 
Judge  Walker  for  the  latter 's  judicial  act  is  apparent 
from  appellant's  statement  of  the  issue  on  page  6  of  his 
Opening  Brief:  '^Is  a  judge  immune  from  suit  arising 
out  of  his  judicial  acts.  ..." 

Thus,  there  being  no  material  issue  of  fact  remain- 
ing, it  is  clear  that  the  trial  court  was  justified  in 
granting  the  motion  for  summary  judgment. 
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B.  DECLARATORY  RELIEF  WAS  NOT  AVAILABLE 
TO  APPELLANT  AS  TO  ACTS  OCCURRING  IN 
THE  PAST. 

The  most  obvious  failure  of  the  allegations  of  the 
Third  Amended  Complaint  is  that  it  seeks  declaratory 
relief  with  reference  to  a  case  which  is  long-  since  res 
adjudicata. 

In  effect,  appellant  seeks  a  declaration  from  the 
court  that  the  appellee's  judgment,  rendered  as  a  judge 
of  the  Superior  Court  of  the  State  of  California,  vio- 
lated appellant's  rights  to  due  process  and  equal  pro- 
tection. But  the  remedy  of  declaratory  relief  is  not 
available  where  no  more  than  an  advisory  opinion  is 
sought.  Hurst  v.  United  States,  (CCA  Okl.)  203  F.  2d 
710,  cert,  den.,  98  L.  Ed.  1133.  In  our  case  the  rights 
of  appellant  have  long  since  been  determined  in  the 
criminal  case  in  which  he  was  convicted  more  than  a 
decade  ago;  on  appeal  therefrom,  the  conviction  was 
affirmed  all  the  way  to  the  highest  court  of  the  land. 
Clearly  there  is  no  justiciable  controversy  remaining; 
the  mere  existence  on  the  books  of  a  criminal  statute 
of  a  state  does  not  of  itself  present  a  justiciable  con- 
troversy. Hitchcock  V.  Kloman  (Md.)  76  A.  2d  582. 

The  primary  purpose  of  the  Declaratory  Judgment 
Act  was  to  provide  a  declaration  of  rights  not  yet  de- 
termined, not  to,  in  effect,  second-guess  a  judicial  de- 
cision which  had  already  been  made.  Clark  v.  M&molo 
(C.A.  D.C.)  174  F.  2d  978,  981. 
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Appellee  submits  that  appellant  has  not  stated  any 
justiciable  controversy  which  could  be  determined  by 
declaratory  relief. 

C.  THE  SUPPORTING  AFFIDAVIT  ON  THE 
MOTION  CLEARLY  SHOWED  THAT  JUDGE 
WALKER  HAD  PERSONAL  KNOWLEDGE. 

Appellant  urges  the  technicality  that  the  affidavit 
of  Judge  Walker  in  support  of  the  motion  for  sum- 
mary judgment  did  not  specifically  state  that  Judge 
Walker  was  competent  to  testify  to  the  matters  stated 
therein.  But  the  rule  in  question,  Rule  56(e)  Fed. 
Rules  Civ.  Proc,  merely  requires  that  such  affidavits 
show  that  the  affiant  is  competent  to  testify  thereto. 

In  subject  case,  certified  copies  of  the  certificates 
of  the  County  Clerk  relating  to  judicial  appointment 
and  election  together  with  the  Oath  of  Office  (as 
judge)  subscribed  and  sworn  to  by  appellee  were  in- 
corporated as  part  of  the  affidavit  in  question.  These, 
of  themselves,  clearly  and  affirmatively  showed  that 
Judge  Walker  was  competent  to  testify  as  to  the  sub- 
ject matter  of  the  affidavit.  Even  without  this,  how- 
ever, the  prior  complaints  in  this  case  (part  of  the 
record  herein)  all  alleged  that  appellee  was  a  judge 
of  the  Superior  Court.  See,  e.g.,  paragraph  I  of  the 
original  Complaint  for  Quo  Warranto,  filed  in  the 
District  Court,  May  10,  1966.   Finally,  it  nnist  be  ap- 
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parent  from  a  reading  of  the  affidavit  that  Judge 
Walker  had  personal  knowledge  of  the  case  in  ques- 
tion. 

However,  even  if  we  were  to  disregard  the  affi- 
davit of  Judge  Walker  m  toto,  it  is  nevertheless  ap- 
parent that  plaintiff  could  state  no  claim  for  declar- 
atory relief  as  to  a  transaction  that  had  long  since  been 
finally  determined  by  the  courts. 


THERE  WAS  NO  CLEAR  ABSENCE  OF  ALL  JURIS- 
DICTION IN  APPELLEE. 

A.  JUDGE  WALKER  WAS  ACTING  IN  A  JUDICIAL 
CAPACITY. 

Appellant  appears  to  concede  by  his  statement  of 
the  issue  on  page  6  of  the  Opening  Brief,  that  the  sub- 
ject of  this  complaint  is  a  judicial  act  by  Judge 
Walker. 

If  there  is  any  question  about  this  fact,  however, 
the  court's  attention  is  respectfully  called  to  the  affi- 
davit of  Judge  Walker  annexed  to  the  Motion  for  Smn- 
mary  Judgment,  part  of  the  record  on  appeal  herein. 
It  is  apparent  that  Judge  Walker  is  being  sued  for 
the  trial  and  conviction  of  appellant.  Judges  are  im- 
mune to  suit,  however,  unless  there  is  a  clear  absence 
of  all  jurisdiction. 

Pierson  v.  Bay,  87  S.  Ct.  1213, 18  I..  Ed.  2d  288 ; 
Agnew  v.  Moody,  (9th  Cir.  1964)  330  F.  2d  868; 
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Johnson  v.  iMacCoy,  (9tli  Cir.  1960)  278  F.  2d 

37; 
Larson  v.  Gibson,  (9th  Cir.  1959)  267  F.  2d  386; 
Hcnncm  v.  Supenor  Court,  (9th  Cir.  1964)  329 

F.  2d  154. 

In  subject  case,  as  noted  hereafter,  there  was  not  a 
clear  absence  of  all  jurisdiction  in  appellee. 

B.  AN  OFFENSE  UNDER  SECTION  26104  CORPO- 
RATION CODE  WHERE  SENTENCE  IS  TO  THE 
STATE  PRISON  IS  A  FELONY  WITHIN  THE 
JURISDICTION  OF  THE  SUPERIOR  COURT. 

Appellant's  apparent  theory  is  that  since  section 
26104  Corporation  Code  does  not  use  the  specific  term 
"felony,"  that,  therefore,  the  crime  described  could 
not  be  a  felony  and  therefore  the  superior  court  (in 
the  person  of  Judge  Walker)  was  without  its  juris- 
diction in  trying,  convicting  and  sentencing  appellant. 
(See  page  16,  Opening  Brief.) 

But,  where  a  penalty  is  specifically  authorized  by 
statute,  the  label  that  the  legislature  ma.y  place  on  a 
crime  does  not  determine  whether  it  is  a  felony  or  a 
misdemeanor.  The  section  in  question  expressly  pro- 
vides that  its  violation  is  a  public  offense  punishable, 
inter  alia,  by  imprisonment  in  the  state  prison.  Sec- 
tion 17  of  the  Penal  Code  ex])ressly  ])rovid('s  that  a 
felony  is  a  crime  which  is  [)iniishable  by  death  or  by 
imprisonment  in  the  state  prison.  It  is  clear,  therefore, 
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that  if  appellant  was  sentenced  to  state  prison  (as  lie 
admits  he  was)  under  section  26104  Corporation  Code, 
he  was  convicted  of  a  felony.  Article  VI  section  5  of 
the  California  Constitution  (as  it  existed  prior  to  the 
1966  amendments)  provided  that  superior  coui'ts  had 
original  jurisdiction  in  all  criminal  cases  amounting 
to  a  felony. 

The  most  common  definition  of  the  term  ''jurisdic- 
tion" is  that  it  is  "the  power  to  hear  and  determine" 
the  case.  AheUeira  v.  District  Court  of  Appeal,  (1941) 
17  C.  2d  280,  288;  109  Pac.  2d  942.  At  the  very  least, 
where  a  question  is  raised  as  to  jurisdiction,  the  trial 
court  has  power  to  rule  on  the  question  of  its  own 
jurisdiction.  In  subject  case,  appellant  is  contending 
that,  in  spite  of  the  constitutional  and  statutory  pro- 
visions cited  above,  appellee,  sitting  as  a  judge  of  the 
Superior  Court,  should  have  questioned  his  own  juris- 
diction on  his  own  motion  and  should  have  concluded 
that  he  had  no  jurisdiction.  It  is  readily  apparent  that 
no  such  burden  devolves  upon  a  trial  court  where  the 
law  so  clearly,  as  in  this  case,  vests  it  with  jurisdiction 
to  "hear  and  determine"  the  case. 

Appellant  further  argues  that  since  section  26104 
Corporation  Code  provides  for  different  alternatives 
in  the  way  of  punishment  (fine,  jail  sentence,  prison 
sentence)  that  it,  therefore,  is  repugnant  to  Equal  Pro- 
tection. However,  California  law  has  frequently  rec- 
ognized that  the  judge  should  be  granted  certain  dis- 
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cretion  as  to  the  quantity  or  type  of  punishment  to  be 
meted  out  to  a  criminal  offender  such  as  appellant.  In 
fact  since  1872,  the  Penal  Code  of  California  has  pro- 
vided in  section  654  thereof: 

''An  act  or  omission  which  is  made  punishable  in 
different  ways  by  different  provisions  of  this  Code 
may  be  punished  under  either  of  such  provisions, 
but  in  no  case  can  it  be  punished  under  more  than 
one.  .  .  ." 

In  other  words  so  long  as  a  criminal  is  not  punished 
more  than  once  for  the  same  crime,  there  is  no  ob- 
jection to  providing-  different  modes  of  punishment 
available  to  the  court  in  its  discretion. 

In  any  event,  the  jurisdiction  of  the  appellee  to 
try  and  convict  appellant  in  the  subject  case  was  de- 
cided finally  almost  a  decade  ago  and  is  long  since 
res  adjudicata.  People  v.  Rankin  and  Morrison  (1959) 
169  C.A.  2d  150,  337  P.  2d  182;  Hearing  denied  by 
Calif oi-nia  Supreme  Court,  May  20,  1959;  certiorari 
denied  by  United  States  Supreme  Coui-t  in  80'  S.  Ct. 
616  (362  U.S.  905;  4  L.  Ed.  2d  556). 
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CONCLUSION 

Appellee  submits  that  a  review  of  the  record  herein 
discloses  that  appellee,  in  his  capacity  as  judge  of  the 
Superior  Court  tried  and  convicted  appellant  of  vio- 
lation of  a  state  statute ;  that  there  was  no  clear  absence 
of  all  jurisdiction  in  appellee;  that  appellee  is  judi- 
cially immune  to  suit  in  this  case;  and  that,  in  any 
event,  appellant  could  not  state  a  cause  of  action  for 
declaratory  relief  as  to  a  matter  which  had  already 
been  finally  determined  by  the  courts  almost  a  decade 
ago. 

Appellee  submits,  therefore,  that  the  decision  and 
judgment  of  the  United  States  District  Court  should 
be  affirmed  in  this  case. 

Respectfully  submitted, 

JOHN  D.  MAHARG, 

Comity  Counsel 

and 

DONALD  K.  BYRNE, 

Assistant  County  Counsel 
Attorneys  for  'Appellee. 
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CERTinCATE 

I  certify  that,  in  connection  with  the  preparation 
of  this  'brief,  I  have  examined  Rules  18,  19,  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

DONALD  K.  BYRNE, 
Assistant  County  Counsel 
County  of  Los  Angeles. 
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Court  lacks  jurisdiction  over  the  subject  matter 
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SUMMARY  OF  ARGUMENT 

1.  Appellants'  complaint  fails  to  state  a  claim 
against  Appellee  upon  which  relief  can  be  granted 
by  the  Federal  District  Court. 

2.  The  Federal  District  Court  has  no  jurisdiction 
over  the  subject  matter  for  the  reason  that  the  action 
is  between  parties  who  are  citizens  of  the  same  State, 
and  the  action  presents  no  question  arising  under 
the  Constitution  or  laws  of  the  United  States,  nor  is 
it  otherwise  within  the  jurisdiction  of  the  Federal 
District  Court. 


3.  The  Federal  District  Court  lacks  jurisdiction 
over  the  subject  matter  for  the  reason  that  the  amount 
in  controversy  is  less  than  $10,000.00,  exclusive  of 
interest  and  costs. 

4.  The  Federal  District  Court  lacks  jurisdiction 
over  the  subject  matter  for  the  reason  that  the  Mu- 
nicipal Court  of  the  City  and  Comity  of  San  Fran- 
cisco, State  of  California,  in  unlawful  detainer  actions 
invohdng  each  of  the  indi\ddual  Appellants,  and  re- 
garding the  same  property,  has  taken  jurisdiction  and 
entered  judgments  in  said  actions  in  favor  of  Appel- 
lee and  against  each  of  the  individual  Appellants,  and 
said  judgments  have  become  final. 


ARGUMENT 

I 

APPELLANTS'  COMPLAINT  FAILS  TO  STATE  A  CLAIM  AGAINST 
I         APPELLEE   UPON  WHICH  RELIEF  CAN  BE   GRANTED  BY 
THE  FEDERAL  DISTRICT  COURT. 

The  Court  below  perceptively  stated  on  page  3  of 
its  Opinion: 

"The  decisive  issue  before  this  Court  is  whether 
the  ^^olations  of  the  sanitation  and  safety  re- 
quirements set  forth  first  in  the  declaration  of 
policy  in  42  U.S.C.  §  1401  and  again  in  the  eon- 
tract  between  the  Public  Housing  Administration 
and  the  Housing  Authority,  gives  the  plaintiffs 
(Appellants)  the  right  to  bring  a  civil  action  in 
the  federal  courts  for  injmictive  relief." 

Both  Appellants  and  Appellee  recognize  that  the 
questions  of  jurisdiction  of  a  federal  question  and  the 


failure  to  allege  a  claim  on  which  a  Federal  Court 
can  grant  relief,  are  closely  related.  Under  this  part 
of  Appellee's  argument,  reference  will  be  made  only  to 
the  argimient  that  Appellants  have  not  stated  a  claim 
upon  which  relief  can  be  granted  by  the  Federal 
District  Court. 

In  the  order  of  the  Court  below  granting  Appel- 
lee's motion  to  dismiss,  the  Court  correctly  analyzed 
the  U.  S.  Housing  Act  of  1937,  as  amended,  and  as 
contained  in  42  U.S.C.  §§  1401-1436.  These  statutes 
are  the  primary  basis  upon  which  Appellants  urge 
that  a  claim  has  been  stated  upon  which  relief  can 
be  granted.  On  page  3  of  the  Opinion  of  the  Court 
below,  it  is  accurately  stated: 

"Nowhere  in  the  Low-Rent  Housing  Act  is  there 
a  statute  expressly  conferring  a  remedy  of  this 
nature  for  persons  in  plaintiff's  (Appellants')  po- 
sition". 

The  Court  correctly  determined  that  this  is  not  a 
case  where  a  civil  remedy  should  be  implied,  and  dis- 
tinguished this  case  from  those  which  Appellants  cited 
for  that  proposition  at  the  time  of  the  hearing  on  the 
motion  to  dismiss  and  in  Appellants'  brief  herein. 
The  Court  below  correctly  determined  that  what  is  to 
be  considered  sufficiently  safe  and  sanitary  in  given 
situations  was  an  area  of  discretion  left  to  the  Public 
Housing  Administration  and  that  Congress  had  spe- 
cifically made  the  existing  standards  flexible  because 
of  the  need  for  discretion  to  be  exercised. 

Appellee  heartily  concurs  with  the  Court's  state- 
ment that  Appellants'  contract  rights  are  adequately 


protected  by  the  State  cause  of  action  in  the  State 
Courts.  For  this  reason,  implying  a  federal  remedy 
giving  private  persons  the  right  to  enforce  provisions 
contained  in  a  declaration  of  Congressional  policy  in 
the  Housing  Act,  is  not  appropriate  in  this  case,  nor 
is  it  necessary  since  under  the  Federal  law  the  remedy 
involves  the  exercise  of  discretion  which  is  better  left 
to  the  Public  Housing  Administration.  Appellants 
herein  have  an  appropriate  remedy  under  the  law  of 
the  State  of  California  in  the  event  that  the  Appellee 
has  breached  its  contract  with  Appellants.  As  a  mat- 
ter of  fact.  Appellants'  second  cause  of  action  is 
simply  a  statement  of  their  claim  to  relief  which 
would  be  appropriately  theirs  if  this  action  had  been 
brought  in  the  State  Courts,  in  the  event  their  factual 
allegations  can  be  proven. 

The  California  Health  and  Safety  Code,  §  34201(c), 
does  provide  that  the  legislative  policy  is  the 

"...  providing  of  safe  and  sanitary  dwelling  ac- 
commodations for  persons  of  low  income  .  .  ." 

Section  34212(b)  of  the  same  Code  pro\ddes  that 
the  purpose  of  providing  housing  projects  is, 

"To  provide  decent,  safe  and  sanitary  urban  or 
rural  dwellings,  apartments,  or  other  living  ac- 
commodations for  persons  of  low  income  .  .  .". 

In  Appellants'  second  cause  of  action  they  allege 
that  their  contracts  with  Appellee  incorporate  by  ref- 
erence these  sections.  Whether  or  not  this  is  so,  Ap- 
pellee agrees  that  those  sections  are  applicable  to  the 
dwellings  in  which  Appellants  reside.  This  proves 
Appellee's  point  that  the  Appellants'  complaint  does 


not  state  a  claim  upon  which  the  Federal  District 
Court  can  grant  relief,  but  states  a  claim  upon  which 
relief  can  and  should  be  granted,  if  the  facts  alleged 
are  tiiie,  in  the  Courts  of  the  State  of  California 
where  the  action  is  between  two  citizens  of  that  State. 

Appellants  concede  on  page  17  of  their  brief  that  Ap- 
pellee correctly  pointed  out  below  that  the  Housing 
Act  declares  that  the  Federal  policy  is  to  vest  maxi- 
mum responsibility  for  the  administration  of  the 
program  in  local  authority,  and  in  fact  declares : 

*'It  is  the  policy  of  the  United  States  to  vest 
in  the  local  public  housing  agencies  the  maximum 
amoimt  of  responsibility  in  the  administration  of 
the  low-rent  housing  progTam,  including  the  re- 
sponsibility for  the  establishment  of  rents,  eligi- 
bility requirements  (subject  to  the  approval  of 
the  Authority),  with  due  consideration  to  accom- 
plishing the  objectives  of  this  Chapter  while 
effecting  economies."  (See  42  U.S.C.  §  1401.) 

In  the  many  years  since  passage  of  this  Act,  if 
Congress  felt  that  its  purpose  was  being  thwarted,  or 
that  a  change  in  this  policy  could  better  carry  out 
Congressional  intent,  it  would  have  provided  for  a 
specific  remedy  of  the  nature  Appellants  are  attempting 
to  claim,  and  in  fact  would  have  specifically  given  a 
person  in  the  position  of  any  of  the  individual  Ap- 
pellants a  right  to  bring  an  action  in  Federal  Court 
to  obtain  the  relief  sought  by  Appellants  herein.  It 
is  clear  that  this  was  not  done,  and  Appellee  states 
emphatically  that  logic  tells  us  that  CongiTssional 
intent  was  that  the  program  could  best  be  carried 
out  by  giving  the  local  agencies  maximum  authority 


and  by  the  determination  of  any  legal  disputes  arising 
between  the  Agency  and  its  tenants  in  the  State 
Courts. 

Appellants  state  the  issue  as  one  of  determining 
the  propriety  of  implying  a  federal  cause  of  action, 
and  although  Appellee  feels  this  question  is  answered 
by  the  statements  made  above,  some  comment  should 
be  made  about  Appellants'  analysis. 

Appellants  state  that  the  implication  of  the  federal 
cause  of  action  and  the  decisions  implying  such,  be- 
long in  two  general  patterns.  One  is  where  the  de- 
fendant has  a  clearly  definable  duty  subject  to  a 
criminal  i^rosecution  for  its  ^dolation,  and  the  second 
instance  is  in  those  cases  where  in  the  words  of  Ap- 
peUants,  a  "judicially  created  federal  common  law" 
places  a  duty  upon  the  defendant  with  an  intention 
to  benefit  the  plaintiff.  Appellants  must  agree  with 
the  Court  below  in  its  opinion  wherein  it  distin- 
guished the  cases  cited  involving  criminal  statutes 
from  the  present  case  which  Appellants  attempt  to 
bring  under  their  authority  because  the  present  case 
seeks  to  be  brought  under  the  general  statement  of 
Congressional  policy  to  assist  the  states  in  remedying 
imsaf  e  and  imsanitary  housing  conditions  through  the 
use  of  public  fimds  imder  42  U.S.C.  §  1401.  The  cases 
cited  by  Appellants  are  all  cases  involving  railways 
(Texas  &  Pac.  Ry.  Co.  v.  Rigshij,  241  U.S.  33  (1916)), 
airline  cases  (Wills  v.  TWA,  200  F.Supp.  360 
(1961)),  labor  cases  (Machinists  v.  Central  Air  Lines, 
Inc.,  372  U.S.  682  (1963)),  and  Textile  Workers  v. 
Lincoln  Mills,  353  U.S.  448  (1957))  or  cases  involving 
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a  violation  of  the  United  States  Constitution  (see 
Smith  V.  Kaiisas  City  Title  d'  Trust  Co.,  255  U.S.  180 
(1921)). 

Appellee  agrees  with  AjDpellants  that  cases  in  these 
fields  do  properly  present  a  claim  upon  which  a 
Federal  District  Court  can  grant  relief,  either  because 
of  the  specific  statute  involved,  because  there  is  a  Con- 
stitutional question,  or  because  the  nature  and  effect 
of  Congressional  and  judicial  scrutiny  has  been  to 
require  a  policy  to  make  the  law  national  and  imi- 
form  in  all  areas  and  in  order  to  effectuate  this 
miifoiTQity,  the  Federal  Courts  must  implement  any 
gaps.  See  Textile  Workers  v.  Lincoln  Mills,  353  U.S. 
448  (1957). 

In  summary,  Appellee  does  not  deny  that  Appellants, 
if  the  facts  they  allege  in  their  complaint  are  proven    I 
true,  have  a  claim  upon  which  relief  may  be  gi'anted.    , 
Appellee's  position  is  that  this  is  not  a  claim  upon    1 
which  relief  may  be  gTanted  in  the  Federal  District 
Court,  but  one  upon  which  relief  should  be  granted  in 
a  State  Coiu-t.  All  of  the  arguments  made  in  Appel- 
lants' brief  have  certainly  been  known  to  Congre^ 
and  yet  Congress  has  been  miwilling  to  amend  the  Act 
to  provide  for  private  civil  actions  by  individuals  or 
groups  of  individuals  residing  in  housing  projects.  As 
a  matter  of  fact,  Congress  has  not  amended  the  Act  to    • 
provide  for  such  actions  because  they  are  satisfied  that 
this  progTam  is  one  which,  to  ])e  successful,  must  be 
locally  managed  and  that  any  legal  problems  arising  at   j 
the  local  level  should  be  resolved  by  the  State  Courts. 
Appellants  each  have  a  contract  with  Appellee  under 


which  they  occupy  the  premises  in  which  they  reside. 
If  this  contract  has  been  violated  by  Appellee  either 
specifically  or  when  read  in  conjunction  with  the 
Health  and  Safety  Code  provisions  of  the  State  of 
California  referred  to  herein,  Appellants'  right  of 
action  lies  in  the  State  Court  for  a  breach  of  that 
agreement  or  violation  of  state  statute  and  does  not 
lie  in  the  Federal  Courts  for  a  claimed  breach  of  the 
general  purpose  clause  of  a  Congressional  Act. 


n 

THE  FEDERAL  DISTRICT  COURT  HAS  NO  JURISDICTION  OVER 
THE  SUBJECT  MATTER  FOR  THE  REASON  THAT  THE 
ACTION  IS  BETWEEN  PARTIES  WHO  ARE  CITIZENS  OF  THE 
SAME  STATE,  AND  THE  ACTION  PRESENTS  NO  QUESTION 
ARISING  UNDER  THE  CONSTITUTION  OR  LAWS  OF  THE 
UNITED  STATES,  NOR  IS  OTHERWISE  WITHIN  THE  JURIS- 
DICTION OF  THE  FEDERAL  DISTRICT  COURT,  AND  BE- 
CAUSE THERE  IS  NO  FEDERAL  QUESTION. 

Appellee  must  respectfully  differ  from  the  determi- 
nation of  the  lower  Court  that  Appellants'  complaint 
should  not  be  dismissed  for  lack  of  jurisdiction.  Ap- 
pellee believes  the  Appellants'  action  presents  no 
question  arising  under  the  Constitution  or  laws  of  the 
United  States,  nor  is  it  otherwise  within  the  jurisdic- 
tion of  the  Federal  District  Court.  The  District 
Court  decision  on  jurisdiction  followed  what  it  viewed 
to  be  the  approach  of  Bell  v.  Hood,  327  U.S.  678 
(1945),  after  it  determined  that  Appellant's  claim 
was  neither  insubstantial  nor  wholly  frivolous.  The 
cases  are  distinguishable.  In  the  Bell  case,  the  plain- 
tiffs sought  recovery  for  a  claimed  violation  of  the 
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Fourth  and  Fifth  Amendments  to  the  United  States 
Constitution.   The  Court  stated,  on  page  681, 

"It  cannot  be  doubted  therefore  that  it  was  the 
pleaders'  purpose  to  make  violation  of  these  Con- 
stitutional provisions  the  basis  of  this  suit." 

It  is  important  to  note  the  distinction  that  in  that 
case  recovery  was  sought  for  violation  of  constitu- 
tional rights,  while  in  this  case  there  is  no  consti- 
tutional question,  but  simply  a  question  of  whether 
or  not  contract  provisions  have  been  violated.  The 
Court  went  on  to  state  an  exception  to  the  general 
rule  to  be  that  when  a  claim  under  the  Constitution 
or  federal  statute  is  immaterial  and  just  for  the  pur- 
pose of  obtaining  jurisdiction,  the  general  rule  is  not 
followed.  Appellee  points  out  that  certainly  some- 
thing more  is  required  than,  as  Appellants  state  on 
page  5  of  their  brief: 

*'In  other  words,  if  the  plaintiff  plainly  and  ser- 
iously asserts  he  claims  a  right  imder  federal 
law,  this  assertion  suffices  to  establish  federal 
jurisdiction  imder  28  U.S.C.  §  1331." 

Certainly  the  mere  assertion  of  a  right  under  federal 
law  does  not  in  and  of  itself  grant  federal  jurisdic- 
tion. 

In  Appellants'  complaint,  it  is  alleged  that  this  is 
an  action  arising  under  federal  law  and  therefore 
involves  a  federal  question  within  the  purview  of  28 
U.S.C.  §  1331.  Jurisdiction  is  not  obtained  simply  by 
an  assertion  of  jurisdiction  on  the  part  of  a  plaintiff. 
It  has  long  been  held,  although  the  doctrine  has  been 
liberalized,  that  in  "federal  question"  cases,  the  Dis- 
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trict  Courts  must  find  their  jurisdiction  in  expressed 
provisions  of  federal  statute.  Sheldon  v.  Sill,  49  U.S. 
1441  (1850),  and, 

''.  .  .  the  jurisdiction  of  these  courts  (Federal 
District  Courts)  is  a  limited  one  and  that  in 
every  case  jurisdiction  depends  solely  upon  con- 
gressional statute  for  its  existence."  Federal  Civil 
Practice,  California  Continuing  Education  of  the 
Bar  (1961),  page  12. 

Federal  Courts  are  still  Courts  of  limited  jurisdic- 
tion and  have  jurisdiction  only  over  such  matters 
as  CongTess  has  validly  conferred  upon  them.  1 
Moore's  Federal  Practice  602. 

'^Due  regard  for  the  rightful  independence  of 
state  governments  which  should  activate  federal 
courts  requires  that  they  scrupulously  limit  their 
own  jurisdiction  to  the  precise  limits  which  the 
statute  has  defined."  Healy  v.  Batta,  292  U.S.  263, 
270  (1934). 

In  this  case  there  is  no  grant  of  jurisdiction  in  the 
Public  Housing  Act  cited  by  Appellants  (42  U.S.C. 
§§  1401-1436),  and  statutes  conferring  jurisdiction  on 
the  Federal  Courts  must  be  strictly  construed.  Healy 
V.  Ratta,  292  U.S.  263,  270  (1934).  Additionally,  in 
this  case  there  is  no  grant  of  federal  jurisdiction  in 
the  Judicial  Code  (28  U.S.C.  §  1337  through  §  1340), 
nor  is  there  any  "federal  question"  jurisdiction  au- 
thorized in  any  statute  outside  the  Judicial  Code. 
The  burden  of  establishing  jurisdiction  rests  on  the 
Appellant  as  the  person  who  has  alleged  jurisdiction. 
McNutt  V.  General  Motors  Acceptance  Corp.,  298  U.S. 
178  (1936). 
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Appellants  claim  their  action  arises  under  the 
United  States  Housing  Act,  1937,  contained  in  Chap- 
ter VIII  of  Title  42,  U.S.C.  §  1401  through  §  1436, 
and  therefore  an  examination  of  these  sections  should 
be  made  to  determine  whether  they  grant  any  juris- 
diction to  the  Federal  District  Court  over  the  subject 
matter  herein.  Appellants  specifically  refer  to  42 
U.S.C.  §  1401  which  is  only  a  declaration  of  the  policy 
of  Congress.  It  states  that  this  policy  is  to  assist  the 
states  and  their  political  subdivisions  to  provide  hous- 
ing for  families  of  low  income,  and  provides  that  it  is 
the  policy  of  the  United  States  to  vest  in  the  local 
housing  agencies  the  maximum  amount  of  responsi- 
bility for  the  administration  of  the  program.  No  civil 
remedies  are  provided  within  the  Act  with  regard 
to  occupants  of  such  housing,  nor  is  any  Federal 
District  Court  jurisdiction  conferred.  In  fact,  the 
Act  provides  that  such  housing  is  to  be  developed  and 
administered  by  the  state  or  state  agency  under  the 
applicable  laws  of  the  state.  42  U.S.C.  §  1402(11).  The 
Act  provides  a  definition  of  the  term  "administra- 
tion" as  it  is  used  in  terms  of  delegating  to  the  local 
housing  authority  administration  of  the  program,  as 
meaning  "all  imdertaking  necessary  for  management, 
operation,  maintenance  of  financing  subsequent  to 
physical  completion"  of  such  projects.  42  U.S.C. 
§  1402(6).  The  Act  also  provides  that  any  actions  by 
the  local  public  agency  administering  the  housing 
projects  to  proceed  to  recover  possession  of  any  hous- 
ing accommodations  operated  by  it  shall  be  pursuant 
to  state  statute  and  regulation.  42  U.S.C.  §  1404(a). 
It  is  the  contention  of  the  Appellee  that  the  United 
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States  Housing  Act  of  1937  confers  no  jurisdiction 
upon  the  Federal  District  Court  in  an  action  of  the 
nature  brought  here  and,  in  fact,  clearly  states  Con- 
gressional intent  that  there  is  State  Court  jurisdic- 
tion in  a  matter  such  as  this,  not  Federal  Court 
jurisdiction. 

The  claims  of  Appellants  herein  are  claims  which 
should  be  made  under  the  laws  of  the  State  of  Cali- 
fornia, as  alleged  in  Appellants'  second  cause  of 
action  since  they  are  matters  governed  by  the  leases 
entered  into  between  the  Appellants  and  Appellee.  Ap- 
pellants seem  to  recognize  this  fact  by  their  reference 
to  the  California  Health  and  Safety  Code,  §§  34201 
and  34212  in  paragraphs  XIV  and  XVIII  of  their 
complaint.  This  case  is  simply  a  controversy  between 
tenants  and  a  landlord  who  happens  to  be  a  state 
agency,  and  must  be  governed  by  state  law.  Juris- 
diction over  any  controversies  exists  in  the  State 
Coui'ts,  not  in  the  Federal  District  Court. 

Only  those  allegations  which  are  essential  and 
necessary  to  Appellants'  claim  should  be  looked  at  in 
determining  ^'federal  question"  jurisdiction,  Marshall 
V.  Desert  Properties  Co.,  103  F.  2d  551  (9th  Circuit, 
1939).  The  essential  requirement  is  not  that  there 
be  a  question  of  federal  law  but  that  there  be  a  claim 
under  federal  law.  See  Mishkin:  "The  Federal  Ques- 
tion in  the  District  Courts",  53  Colum.L.Rev.  157 
(1953).  The  claim  of  the  Appellants  in  this  matter 
is  an  attempt  to  bring  an  action  under  a  general 
declaration  of  policy  by  Congress,  It  is  not  a  claim 
under  federal  law  or  even  a  question  under  federal 
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law,  but  involves  the  rights  of  a  tenant  against  a  land- 
lord. The  federal  law  by  which  Appellants  seek  to 
confer  jurisdiction  must  be  a  substantial  element  of 
a  claim,  not  indirectly  involved,  as  it  is  here.  Moore 
V.  Chesapeake  cC-  Ohio  Baihvay,  291  U.S.  205  (1934). 

A  claim  must  be  fomided  directly  upon  federal  law 
in  order  for  there  to  be  jurisdiction  in  a  Federal  Dis- 
trict Court,  for  the  action  cannot  be  regarded  as  one 
arising  under  the  laws  of  the  United  States  where  the 
federal  right  attempted  to  be  asserted  is  actually  of 
incidental  or  collateral  relationship  only,  or  even  if 
direct,  if  it  is  clearly  not  possible  for  it  to  be  sub- 
stantially affected  by  the  results  of  litigation.  Mudd 
V.  Teague,  220  F.  2d  162  (1955). 

Appellants  cite  the  case  of  Smith  v.  Kansas  City 
Title  and  Trust  Co.,  255  U.S.  180  (1921)  as  formu- 
lating the  jurisdictional  standard  in  terms  of  whether 
the  complaint  raises  issues  which  depend  for  their 
outcome  upon  construction  of  federal  law.  In  that 
ease  there  was  no  question  of  jurisdiction  raised  by 
the  parties,  but  in  any  event,  Appellee  believes  the 
key  word  in  the  above  statement  is  "depend".  As 
previously  stated,  the  state  law  provides  an  adequate 
remedy  between  two  citizens  of  the  same  state,  and 
therefore  in  the  present  case,  the  outcome  sought  by 
Appellants  does  not  "depend"  upon  construction  of 
the  federal  law.  In  the  Smith  case,  as  in  other  cases 
previously  referred  to,  the  factual  situation  involves 
a  question  of  the  constitutionality  of  an  act  of  Con- 
gress, which  is  not  present  in  this  ease. 
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In  order  for  there  to  be  jurisdiction,  the  suit  must 
arise  under  the  law  of  the  United  States,  and  a  suit 
arises  under  the  law  that  creates  the  cause  of  action. 
See  American  Well  Works  Co.  v.  Lm/ne  and  Boler 
Co.,  241  U.S.  257,  260  (1916).   That  is  not  true  here. 

Appellants  raise  what  they  call  substantial  issues  of 
federal  law,  but  Appellee  feels  that  this  is  an  incorrect 
characterization.  Under  the  same  reasoning,  all  dis- 
putes between  tenants  and  housing  authorities  would 
be  brought  within  the  jurisdiction  of  the  Federal 
Courts.  Is  the  Federal  District  Court  to  be  the  judge 
of  allegations  by  tenants  that  too  much  or  too  little 
heat  is  provided,  that  buildings  should  be  painted 
every  three  years  rather  than  every  five  or  ten,  that 
refrigerators  or  stoves  are  to  be  of  one  size  or  an- 
other? Appellee  does  not  believe  so. 

Under  Appellants'  line  of  reasoning,  any  suits  for 
eviction  should  be  brought  in  Federal  Court  but,  as 
previously  stated,  the  Housing  Act  specifically  pro- 
vides that  they  are  to  be  brought  in  State  Courts  and 
pro\TLdes  that  maximum  power  of  administration  is 
given  to  the  local  agencies.  By  reading  the  Act,  one 
must  conclude  that  Congress  did  not  intend  the  Fed- 
eral District  Court  to  have  jurisdiction  over  disputes 
between  tenants  and  local  agencies,  but  intended  these 
differences  to  be  resolved  at  the  local  level  in  the  local 
State  Courts. 

Appellants  contend  that  their  claim  is  analogous 
to  the  claim  put  forth  in  Machinists  v.  Central  Air 
Lines,  372  U.S.  672  (1963).  Appellee  sees  no  analogy 
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between  the  cases.  The  case  cited  by  Appellants  is  one 
in  which  the  Supreme  Court  said  that  the  contract 
was  to  be  viewed  as  part  of  the  statutory  scheme  of 
the  Railway  Labor  Act  and  the  Court's  interpreta- 
tion had  to  be  a  matter  of  federal  law  because  the 
rights  and  duties  were  created  by  federal  law  and 
federal  law  created  the  cause  of  action.  As  previously 
stated  in  this  brief,  this  case  involved  that  area  of 
activity  such  as  interstate  commerce  matters  or  labor 
law  regulation  which  requires  imiform  national  law 
enforcement  as  to  validity,  interpretation  and  enforce- 
ment. The  subject  matter  calls  for  imiformity.  De- 
spite Apioellants'  contentions,  this  is  not  true  in  the 
public  housing  cases,  for  Congress  has  stated  in  the 
Act  that  maximum  authority  is  gi'anted  to  the  local 
agency  in  the  administration  of  the  housing  projects. 
As  the  lower  Court  indicated  in  its  opinion,  there  is  a 
substantial  area  of  discretion  appropriately  left  to  the 
Public  Housing  Administration  and  to  the  local  Au- 
thority and  any  remedy  sought  mider  the  Housing 
Act  would  involve  judicial  infringement  upon  a 
proper  Congressional  delegation  of  discretion  to  the 
Public  Housing  Administration  and  to  the  local 
agency  in  order  to  implement  CongTessional  intent 
in  this  program.  As  stated  by  the  lower  Court  on 
page  6  of  its  opinion, 

"...  plaintiff's  contract  rights  are  adequately 
protected  by  any  existing  state  cause  of  action 
in  the  state  courts." 

Appellee  contends  that  the  Federal  District  Court 
has  no  jurisdiction  over  the  subject  matter  herein,  and 
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it  almost  requires  no  citation  of  authority  to  state 
that  a  Federal  Coui-t  with  no  jurisdiction  over  the 
subject  matter  is  without  power  or  authority  to  pro- 
ceed and  must  dismiss  plaintiff's  complaint.  Jackson 
V.  Kuhn,  254  F.  2d  555  (1958).  It  is  fundamental 
that  the  lack  of  jurisdiction  over  the  subject  matter 
cannot  be  waived  nor  can  it  be  created  by  stipulation 
and  that  without  jurisdiction  over  the  subject  matter, 
the  Court  must  dismiss  the  complaint.  Chicot  County 
Drainage  District  v.  Baxter  State  Bank,  308  U.S.  371 
(1940). 


Ill 

THE  FEDERAL  DISTRICT  COURT  LACKS  JURISDICTION  OVER 
THE  SUBJECT  MATTER  FOR  THE  REASON  THAT  THE 
AMOUNT  IN  CONTROVERSY  IS  LESS  THAN  $10,000.00,  EX- 
CLUSIVE OF  INTEREST  AND  COSTS. 

The  Court  below  reached  a  decision  that  the  com- 
plaint should  be  dismissed  for  failui'e  to  state  a  claim 
upon  which  relief  can  be  granted  and  therefore  did 
not  reach  this  argiunent  raised  by  Appellee.  Never- 
theless, Appellee  seriously  contends  that  this  ground 
is  sufficient  independent  reason  for  granting  Ap- 
pellee's motion  to  dismiss  Appellants'  complaint.  It  is 
elementary  that  in  actions  alleged  to  arise  under  fed- 
eral law,  the  amount  of  controversy  must  exceed  the 
siun  or  value  of  $10,000.00,  exclusive  of  interest  and 
costs.  28U.S.C.  §  1131(a). 

The  matter  in  controversy  in  this  case,  even  if  Ap- 
pellants were  allowed  to  aggregate  their  claims,  does 
not  put  into  controversy  an  amount  exceeding  the 
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$10,000.00  minimum.  In  any  event  and  more  im- 
portantly, Apx^ellee  contends  that  Appellants  are  not 
permitted  under  the  law  to  aggi'egate  their  claims. 
Appellant  contends  that  the  1966  revision  to  Rule  23, 
F.R.C.P.  did  away  with  the  distinction  between 
"true"  and  ''spurious"  actions,  and  that  there  is  now 
only  one  class  action  based  upon  the  requirement 
that  the  class  be  niunerous,  that  common  issues  be 
presented,  that  the  claims  of  the  representatives  be 
typical  and  that  the  representatives  will  protect  the 
interests  of  the  class.  Appellee  agrees  that  the  former 
distinctions  have  been  modified  and  that  Appellants 
correctly  state  the  revision  to  Rule  23.  However,  Ap- 
pellee disagrees  with  Appellants'  contention  that  it  is 
reasonable  to  assume  that  said  revision  was  intended 
to  entirely  eliminate  the  distinction  between  true  and 
spurious  class  actions  for  purposes  of  aggregating 
claims  to  reach  jurisdictional  requirements.  There  is 
no  statement  in  the  revision  to  that  Rule  which  does 
away  with  the  difference  for  the  purpose  of  aggrega- 
tion of  claims.  The  rcAdsion  may  have  the  effect  of 
eliminating  any  distinction  as  to  subject  matter  or 
common  position,  but  not  as  to  the  amount  in  con- 
troversy. A  review  of  the  notes  of  the  Advisory  Com- 
mittee on  Rules  following  Rule  23,  does  not  indicate 
that  there  is  any  change  with  regard  to  the  rule  not 
allowing  aggregation  of  claims  in  a  case  such  as  this 
for  purposes  of  reaching  the  required  amoimt  in  con- 
troversy. 

There  is  also  nothing  in  the  re^dsion  to  Rule  23 
which  in  any  way  overrules  previous  cases  referring 
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to  this  point.  Research  by  Aj^pellee  has  resulted  in 
the  finding  of  two  cases  which  are  very  similar  on 
their  facts  to  the  case  presently  before  the  Court  in 
this  matter.  In  Koster  v.  Turchi,  173  F.  2d  605 
(1949)  tenants  of  a  housing  project,  on  behalf  of 
themselves  and  some  three  hundred  others,  contested 
rent  increases  of  more  than  $250.00  a  year  apiece,  on 
the  gi'ound  they  were  deprived  of  due  process.  The 
Court  held  that  the  increases  of  rentals  of  each  tenant 
were  separate  causes  of  action  and  could  not  be 
joined  to  produce  the  jurisdictional  amount. 

In  Miller  v.  Woods,  185  F.  2d  499  (1950),  a  group 
of  tenants  in  housing  projects  in  Los  Angeles  sued 
the  Housing  Expediter  to  enjoin  him  from  termi- 
nating federal  rent  control  in  Los  Angeles.  The 
Federal  District  Court  in  that  matter  dismissed  the 
complaint  for  lack  of  jurisdiction  of  the  subject 
matter  and  for  failure  to  state  a  claim.  On  appeal, 
it  was  held  that  the  jurisdictional  amount  was  not 
present  and  that  the  claims  could  not  be  aggregated 
to  confer  jurisdiction  on  the  Court. 

In  the  present  case,  the  Court  has  no  jurisdiction 
over  the  subject  matter  herein,  because  the  amount  in 
controversy  is  insufficient. 
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THE  FEDERAL  DISTRICT  COURT  LACKS  JURISDICTION  OVER 
THE  SUBJECT  MATTER  FOR  THE  REASON  THAT  THE  MU- 
NICIPAL COURT  OF  THE  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO STATE  OF  CALIFORNIA,  IN  UNLAWFUL  DETAINER 
ACTIONS  INVOLVING  EACH  OF  THE  INDIVIDUAL  APPEL- 
LANTS AND  REGARDING  THE  SAME  PROPERTY,  HAS 
TAKEN  JURISDICTION  AND  ENTERED  JUDGMENTS  IN 
SAID  ACTIONS  IN  FAVOR  OF  APPELLEE  AND  AGAINST 
EACH  OF  THE  INDIVIDUAL  APPELLANTS  AND  SAID 
JUDGMENTS  HAVE  BECOME  FINAL. 

It  has  long  been  held  that  a  judgment  between  the 
same  parties  and  regarding  the  same  property  which 
is  obtained  in  a  State  Court  is  res  judicata  as  to  a 
Federal  Court.  McClellan  v.  Carland,  217  U.S.  268 
(1910).   The  Court  below  by  reason  of  the  basis  upon 
which  it  reached  its  decision,  did  not  consider  the 
ground  of  Appellee's  motion  that  there  was  a  lack  of 
jurisdiction  because  of  the  pending  actions  over  which 
the  Municipal  Court  of  the  City  and  County  of  San 
Francisco,   State  of  California,  had  obtained  juris- 
diction.   Appellee  acknowledges  that  such  a  motion 
to  dismiss  by  reason  of  pendency  of  similar  actions 
in  a  state  is  addressed  to  the  discretion  of  the  District 
Court,  which  should  consider  whether  the  other  suits 
pending  will  necessarily  determine  the   controversy 
between  the  parties.   See  Highway  Insurance  Under- 
writers V.  Nichols,  85  F.  Supp.  527  (1949). 

Appellants  claim  that  unlawful  detainer  actions 
filed  in  a  Municipal  Court-  are  not  res  judicata  be- 
cause res  judicata  only  operates  to  bar  relitigation 
of  a  single  cause  of  action.  They  further  state  that 
under  California  State  Law,  unlawful  detainer  is  a 
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summary  possessory  action  which  is  very  limited  as  to 
the  issues  which  may  be  litigated.  It  is  submitted  by 
Appellee  that  the  appropriate  remedy  for  the  Appel- 
lants, when  an  unlawful  detainer  judgment  was  ob- 
tained against  them,  was  to  appeal  said  judgment  to 
the  highest  Court  of  the  State  and  thence,  if  the 
judgments  were  sustained  against  the  claims  raised 
in  this  action,  to  apply  to  the  U.  S.  Supreme  Court. 
This  is  the  process  which  was  followed  in  an  identical 
action  in  Thorpe  v.  Housing  Authority  of  the  City 
of  Durham,  87  S.Ct.  1244  (1967).  It  is  submitted 
that  Appellants  herein  could  have  asserted  the  rights 
they  are  raising  in  this  action  and  since  they  had  the 
opportimity  to  raise  those  rights  in  the  State  Court 
action,  and  did  not  do  so,  they  are  unable  to  raise 
them  now. 

For  the  information  of  the  Court,  each  of  the  in- 
dividual Appellants  herein  has  had  a  final  judgment 
rendered  against  him  in  the  Municipal  Court  of  the 
City  and  Coimty  of  San  Francisco,  State  of  Cali- 
fornia and  in  favor  of  Appellee  for  unlawful  detainer. 
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CONCLUSION 

For  tlie  above  reasons  the  Court  should  sustain  the 
District  Court's  order  to  dismiss  Appellants'  com- 
plaint, both  on  the  groimd  that  there  is  a  failure  to 
state  a  claim  upon  which  relief  can  be  granted,  the 
ground  stated  by  the  Court,  and  in  addition,  because 
the  Federal  District  Court  lacks  jurisdiction  over  the 
subject  matter. 

Dated,  San  Francisco,  California, 
October  16,  1967. 

Donald  B.  King, 
Attorney  for  Appellee. 
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STATEMENT  OF  THE  ISSUES  PRESENTED 

1.  Whether  the  gain  derived  by  the  taxpayers  frcm  payment 

d  discharge  of  the  tvo  promissory  notes  held  in  trust  for  their 
nefit  was  taxable  as  ordinary  income  as  the  Government  contended. 

2.  Whether  the  gain  derived  by  the  taxpayers  from  their 
iofit  interest  in  the  Kearney  Park  land,  a  part  of  which  was  sold 

the  Navy  and  a  part  distributed  to  the  taxpayers,  was  taxable 
1  ordinary  income. 


STATEMENT  OF  THE  CASE 

The  appeals  in  these  six  consolidated  cases  involve  refund 
if  income  taxes  for  the  calendar  year  1958  in  the  respective  amounts 
f  $5,041.59,  $41,116.34,  $20,313.17,  $4,120.25,  $3,067.89  and 
75,001.85.   (Nos.  22,013-22,018,  R.  4.) 

The  taxes,  with  interest  thereon,  were  paid,  on  March  23,  1964, 
nd  claims  for  refund  of  the  taxes,  with  interest,  were  filed  on 
pril  6,  1964.   (R.  9. )  After  more  than  six  months  had  elapsed  from 
he   time  the  claims  were  filed  or  on  February  17,  I965,  suits  were 
somienced  in  the  lower  court.   (R.  8.) 

The  notices  of  appeal  by  the  Government  were  filed  on  April  15, 
?66,   written  sixty  days  after  the  entry  on  February  17,  1966  of 
amnary  judgments  by  the  court  below  in  favor  of  the  taxpayers. 
^.  169,  183-184.)  Jurisdiction  is  conferred  on  this  Court  by  28  U.S. 
,,  Section  1291. 

The  facts  as  found  by  the  W. strict  Court  necessary  for  resolution 
'  these  six  consolidated  cases  may  be  briefly  stated  as  follows 
fo.  22,013,  R.  94-120): 

The  Kearney  Park  Development  Corporation  (Kearney  Park)  and  Union 
tie  and  Trust  Company  of  San  Diego  (Union),  as  trustees  under  its 
ust  R-13357,  entered  into  an  agreement,  under  the  date  of  April  9, 

i 

53,  for  the  sale  of  certain  vacant  real  property  (Kearney  Mesa 
operty),  in  the  Kearney  Mesa  area  of  San  Diego,  California. 

rsuant  to  that  agreement.  Union  conveyed  to  Kearney  Park  the  real 

I 

operty  covered  by  the  sales  agreement,  and  in  consideration  received 
i3  promissory  notes  (Kearney  Park  notes)  dated  June  4,  1953,  in  the 


respective  amounts  of  $80,000  and  $553,750.  Each  note  vas  secured 
jy  a  portion  of  the  Kearney  Mesa  property  conveyed.  The  deed  of 
;rust  securing  the  $80,000  note  covered  approximately  220  acres, 

ind  the  deed  of  trust  securing  the  $553,750  note  covered  an  area  of 

1/ 
560  acres.   (R.  $k.) 

The  Kearney  Mesa  property  was  subject  to  a  prior  lien  of  certain 
jnprovement  bonds  (sewer  and  water  improvements)  issued  by  the 
Ceamey  Mesa  Improvement  District  in  the  approximate  amount  of 
>22U,000.   (R.  9U-95.)  The  improvement  bonds  (each  of  which  covered 
I  specific  parcel  of  land  described  by  metes  and  bounds)  were  10-year 
)onds,  payable  in  equal  annual  installments  of  principal  and  semi- 
:nnual  installments  of  interest  beginning  January  2,  1955.   (R.  95.) 

The  Kearney  Park  notes,  dated  June  k,   1953,  generally  provided 
or  periodic  payments  of  principal  and  interest.  The  $80,000  note 
rovided  for  the  payment  of  the  principal  sum  on  or  before  three 
ears  from  the  date,  with  interest  at  the  rate  of  five  percent  per 
janum  on  any  unpaid  balance  from  and  after  two  years  from  date  of  issue. 
be  $553,750  note  provided  for  payment  of  three  annual  installments  of 
!^,750,  payment  commencing  two  years  after  the  date  of  the  note, 
jlth  interest  at  the  rate  of  five  percent  per  annum,  and  the  balance 

1 

jP  the  principal  payable,  with  interest,  on  or  before  five  years  from 
le  date  of  the  note.  Both  notes  provided  that  upon  a  default  in  the 
tiyment  of  interest,  the  principal  and  interest  would  be  immediately 
lie  and  payable  at  the  option  of  the  holder  of  the  notes.   (R.  95-9^.) 


'   llD   II 


R.  references  are  to  the  record  on  appeal  in  No.  22,013  unless 
r.herwise  designated.  The  facts  as  stated  in  No.  22,013  are  those 
iivolved  in  the  other  five  consolidated  cases  on  appeal. 


In  1955^  the  principal  and  interest  payments  on  the  Kearney  Park 
ites  were  in  default,  and  improvement  bonds  and  property  taxes  were 
linquent.  The  notes  were  then  held  by  Harry  Redfield  as  trustee 
an  Iowa  estate.  At  that  time,  B.  B.  Margolis  was  advised  that  the 
o  notes  coxild  be  purchased  at  a  substantial  discount.   In  1955  and 
^6,   Margolis  acquired  from  Redfield  four  successive  options  to 
quire  the  two  notes.   (R.  96.) 

In  195 5 >  "the  public  was  told  of  the  plans  of  the  Department  of 
e  Navy  to  acquire  the  Kearney  Mesa  land  which  was  within  the 
ight  pattern  of  the  Miramar  Naval  Air  Station.   (R.  96.) 

In  January  of  1956,  Margolis  and  three  associates  acquired 

nership  of  the  $80,000  Kearney  Park  note,  and  the  deed  of  trust 

curing  it,  for  a  total  consideration  of  $30,000.  The  undivided 

terests  in  that  note  were  as  follows  (R.  97): 

B.  B.  Margolis  33  1/3^ 

Joseph  Levlkow  33  1/3^ 

Pauline  M.  Howarth         25^ 
L.  N.  Margolis  8  l/3^ 

100% 

amey  Park  had  made  no  principal  or  interest  payments  on  the  note 

that  time.   (R.  9?.) 

Margolis  and  his  associates,  under  the  date  of  February  2,  1956, 

•iated  Trust  U73,  and  appointed  the  Security  Trust  and  Savings  Bank 

:  San  Diego  (Security  Trust  Beuik)  as  trustee.  They  assigned  the 

;),000  note  and  deed  of  trust  securing  it  to  Trust  U73. 


Because  Margolis  and  his  associates  were  unable  to  raise 
fficient  funds  to  acquire  the  $553^750  Kearney  Park  note,  they 
d  to  seek  financial  assistance  from  other  quarters.  Taxpayer 
len  Sutherland,  the  president  of  Security  Trust  and  Savings  Bank  , 
s  solicited  by  Margolis  for  this  purpose.  A  group  of  associates, 
eluding  Margolis,  Sutherland  and  the  other  taxpayers  herein,  was 
rmed  to  acquire  the  latter  note.   (R.  97.)  The  undivided  interests 
the  parties  who  acquired  the  $553>750  Kearney  Park  note  were  as 
Uows  (R.  98): 


Occupation 

Interest 

B.  B.  Margolis 

Real  estate  and 

insurance 

2U/l20ths 

A.  J.  Sutherland 

Banker 

12/120 

A.  Paul  Sutherland 

Parking  lots 

12/120 

C.  D.  Dflil 

Politician 

2/120 

Joseph  Levikow 

Broker 

12/120 

J.  M.  Wilson 

Bnployee  of  B.  B. 

Margolis 

2/120 

Thos.  E.  Sharp 

Retired 

20/120 

Leon  W.  Scales 

Attorney 

I+/12O 

F.  S.  Parker 

Retired 

6/120 

Pauline  M.  Howarth 

Housewife 

20/120 

Fred  0.  West 

Iftiemployed 

1/120 

L.  W.  Ki.msey 

Trust  Officer 

1/120 

amey  Park  had  made  no  principal  or  interest  payments  at  the  time 
e  associates  acquired  the  $553,750  note.   (R.  98.) 

The  associates  owning  the  $553^750  Kearney  Park  note  created 
1st  iv82,  with  Security  Trust  Bank  as  trustee,  and  assigned  the  note 
I  deed  of  trust  securing  it  to  the  bank.   (R.  98^ 


By  1956,  two  affiliates  of  Kearney  Park,  >fyers-Keamey,  Inc., 

d  Merit-San  Diego,  Inc.,  had  acquired  from  Kearney  Park  certain 

reels  of  real  estate  securing  the  two  notes.   (R.  98-99.) 

Security  Trust  Bank,  as  trustee  of  Trusts  kTZ   and  482,  and 

amey  Park  affiliates  entered  into  an  agreement,  dated  June  15, 

156,  relating  to  the  two  Kearney  Park  notes  and  the  property 

curing  the  notes.  The  agreement  recited,  inter  alia,  that  install- 

nts  of  principal  and  interest  due  on  the  notes,  installments  of 

al  property  taxes,  and  installments  on  the  municipal  improvement 

nds  were  all  in  arrears.  It  further  recited  that  the  trustee  of 

usts  kJS   arid  ^2  would  postpone  payments  on  the  two  notes  and 

vance  certain  payments  on  the  improvement  bonds  in  consideration 

the  trustee  being  permitted  to  share  in  any  gain  on  the  disposition 

the  Kearney  Mesa  property  securing  the  two  notes.   (R.  99- 100. ) 

ecifically,  that  agreement  provided  in  part  as  follows  (R.  101 ): 

(d)  If  the  land  shall  be  purchased  or  condemned 
by  the  United  States,  or  other  governmental  authority, 
and  if  the  compensation  therefor  shall  be  made  avail- 
able for  payment  on  or  before  December  h,   1957,  then 
all  of  such  compensation  shall  belong  to  and  shall  be 
disbursed  as  follows: 

(1)  To  pay  off  the  Improvement  Bonds  and 
unpaid  property  taxes,  if  required  by  the  terms  of 
the  taking,  plus  payment  of  the  expenses  of  sale. 

(2)  To  pay  in  full  the  principal  and  interest 
on  the  two  Kearney  Park  notes. 

(3)  To  reimburse  Trustee  for  moneys  advanced 
to  make  payments  on  Improvement  Bonds  property  taxes, 
and  assessments  affecting  the  land. 


(k)     To  pay  $150,000  to  Owners,  representing 
the  agreed  amount  of  their  investment  in  the  land. 

(5)  To  disburse  the  balance  50/5O  to  the 
Trustee  and  to  the  Owners. 

(e)  The  Trustee  and  Owners  shall  cooperate  in 
connection  with  all  negotiations  or  litigation  with  the 
United  States  or  other  governmental  authority  seeking 
to  acquire  the  land;  and  each  party  shall  be  permitted 
to  participate  in  such  negotiations  or  litigation  through 
agents  and  counsel  of  their  own  choosing. 

(f )  If,  on  or  before  December  k,   1957,  the  United 
States  or  other  governmental  authority  seeking  to  acquire 
the  land  shall  file  a  Declaration  of  Taking,  or  shall 
commence  court  proceedings,  the  terms  of  the  Agreement 
shall  be  automatically  extended  until  there  has  been  a 
final  determination  of  compensation  due  for  the  taking. 

At  the  time  the  above  agreement  was  entered  into,  the  only 
rospect  for  disposition  of  the  land  was  to  the  Navy.   (R,  102. ) 

On  December  k,   1957,  the  trustee  of  Trusts  kJS   and  482  entered 

ito  an  agreement  with  Kearney  Park  and  its  affiliates  entitled 

toendment  to  Agreement"  which  amended  the  agreement  of  June  15,  195^. 

lis  agreement  recited  that  no  payment  of  principal  or  interest  had 

!en  made  on  the  two  notes  emd  that  no  disposition  of  the  property 

jvered  by  the  agreement  of  June  I5,  195^,  had  been  made.   (R.  102, ) 

lis  agreement  then  went  on  to  provide  in  part  as  follows  (R.  103-104); 

(d)  The  parties  agree  that  if  all  or  any  part  of 
the  real  property  owned  by  Owners  shall  be  sold  to 
"any  one  or  more  persons, "  including  the  Lftiited  States 
or  any  agency  thereof,  and  including  any  State  or 
municipal  corporation,  on  or  before  December  h,   1958; 
or  in  the  event  all  or  a  portion  of  the  property  is 
condemned  by  anyone  possessing  the  power  of  eminent 
domain,  then  all  stuns  realized  from  the  sale  or 
condemnation  (if  sufficient  to  discharge  the  first 
four  items  listed  below)  "shall  belong  to  and  shall 
be  disbursed  and  distributed"  as  follows: 


(1)  To  pay  the  Improvement  Bonds  and  property- 
taxes,  if  required  to  be  paid  by  the  terms  of  the 
sale   or  testing,  plus  the  costs  of  sale. 

(2)  To  pay  principal  and  interest  on  the  two 
Kearney  Park  notes. 

(3)  To  pay  trustee  for  advances  made  to  pay 
principal,  interest,  and  penalties  relative  to 
]jnprovQnent  Bonds  and  property  taxes  or  assessments. 

(k)   To  pay  Ovmers  the  total  of  sums  paid  by 
them  subsequent  to  June  15,  I956,  in  payment  of 
principal,  interest,  and  penalties  relative  to 
Jjnprovement  Bonds,  property  taxes,  and  assessments. 

(5)  To  pay  Owners  $150,000,  representing  the 
agreed  amount  of  their  investment  in  the  land. 

(6)  To  pay  in  full  any  delinquent  taxes  on, 
and  Improvement  Bond  principeuL  and  interest  of 
Bonds  secured  by,  any  of  the  subject  land  not 
sold  or  taken,  unless  the  parties  otherwise  agree. 

(7)  The  remainder  "shall  belong  to  and  shall 
be  distributed  to  the  parties  in  equal  sheo-es." 

(e)  If  any  land  remains  unsold  or  not  condemned 
(after  the  payment  of  the  first  five  items  listed 
in  (d),  supra),  "then  Owners  will  convey  to  Trustee 
and  (sic.)  undivided  one-half  interest  in  and  to  all 
such  land, "  the  conveyance  to  be  made  at  the  time  of 
the  distribution  of  the  moneys  mentioned  in  item  (7) 
of  (d),  supra  (paragraph  6). 

The  acquisition  of  the  land  near  the  Miramar  Naval  Air  Station 

s  negotiated  and  finalized  by  the  Navy.  Funds  for  the  acquisition 

re  made  available  to  the  Navy  for  this  purpose  on  February  10, 

58.  This  included  acquisition  of  the  land  securing  the  two  notes 

trust.  Because  the  funds  finally  made  available  to  the  Navy  for 

5  land  acquisition  were  reduced  in  amount,  the  amount  of  land 

bually  acquired  by  the  Navy  from  Kearney  Park  and  its  affiliates 

3,  in  turn,  reduced.   (R.  IOU-IO5,) 


The  actual  negotiations  between  the  Navy,  and  the  selling  group 
Ceamey  Park  interests,  and  Trusts  473  and  h82)   took  place  on 
ibruary  ik,   1958 •  At  this  conference,  the  Navy  made  an  offer  to 
irchase  a  part  of  the  subject  land  for  $1,434,000.  The  selling 
•oup  finally  offered  to  sell  the  total  subject  land  for  $1,500,000, 
iich  vas  accepted  by  the  Navy.   (R.  104-105.) 

Kearney  Park  and  its  affiliates  transferred  title  to  458  acres 
Kearney  Mesa  land  to  the  Navy  for  the  aggregate  consideration  of 
,500,000.  This  acreage  acquired  by  the  Navy  from  the  group 
eluded  all  the  property  securing  the  $553,750  note  held  in  Trust 
2,  and  approximately  106  acres  of  the  220  acres  securing  the 
0,000  note  held  in  Trust  473 •   (R.  105.) 

Pursuemt  to  the  agreement  of  December  4,  1957,  Kearney  Park  and 
s  affiliates  conveyed  to  the  trustee  of  Trust  473  an  undivided 
2-half  interest  in  the  real  property  not  purchased  by  the  Navy 
pproximately  ll4  acres),  which  had  been  covered  by  the  deed  of 
ist  securing  the  $80,000  Kearney  Park  note.   (R.  105.) 

On  March  l4  or  15,  1958,  B.  B.  Margolis  entered  into  an 
•eement  with  taxpayer  Allen  Sutherland  to  assign  to  Sutherland  his 
leficial  interests  in  Trusts  473  and  482  for  $200,000.  The  terms 
e  cash  payment  of  $80,000  and  Sutherland's  promissory  note  for 
!0,000  due  in  90  days.  Margolis  received  Sutherland's  check  for 
,000,  dated  April  3,  I958.  The  $120,000  balance  owing  to  Margolis 
Sutherland  was  to  be  paid  from  funds  due  Sutherland  out  of  the 
ceeds  of  either  or  both  Trusts  473  and  482.   (R.  IO6. ) 


On  April  11,  1958,  the  trustee  of  Trusts  k73   and  kS2   received 
he  $1,500,000  purchase  price  from  the  Navy  for  the  land  acquired 
y  it.  Of  the  total  sum,  $261,500  was  received  by  Trust  kj^   and 
1,238,500  was  received  by  Trust  482.  These  sums  were  distributed 
'n  accordance  with  the  provisions  of  the  agreement  of  December  k, 
957.  (R.  106.) 

'   On  April  15,  1958,  the  trustee  issued  checks  for  taxpayer 
lien  Sutherland's  shares  of  the  monies  received  from  the  Navy  as 
bllows  (R.  107): 
i    (a)  Trust  473  (33  l/3^  interest)  $49,863.92 

(b)  Trust  482  (36/l20th6  interest): 

(1)  $120,000  to  B.  B.  Margolis  as  instructed 

(2)  $124,418.21  to  Sutherland 

le  $120,000  check  issued  to  Margolis  was  actually  delivered  to  him  on 
?ril  22,  1958.   (R.  107.) 

Taxpayers  Scales,  Mason,  Levikow  and  Howarth  computed  their 
lin  from  the  transaction  after  distribution  by  the  Trusts,  and  in 
aeir  income  tax  returns  for  the  year  I958,  reported  the  gain  as 
apital  gain.   (R.  107,  ll4,  II6,  II9. )  Taxpayers  Allen  Sutherland 
I  ad  Paul  Sutherland  elected  to  treat  part  of  their  proceeds  as 
an- re cognizable  gain  from  involuntary  conversion,  and  a  part  as 
rdinary  income  (interest  and  discount  income).   (R.  110-114.) 

The  Commissioner,  in  his  notices  of  deficiency  to  each  taxpayer, 
aaputed  the  fair  market  value  of  the  lajid  (approximately  ll4  acres) 
Dt  sold  to  the  Navy  and  transferred  to  Trust  473  and  determined 


lat  the  recomputed  gain  on  the  sale  and  distribution  by  the  trusts 

lis  taxable,  in  full,  as  ordinary  income.   (R.  108,  110-111,  II3, 

I  2/ 

ill-115,  116-117,  119. T   As  noted  above,  the  deficiencies  were  paid, 

(.aims  for  refunds  were  filed,  and  after  more  than  six  months  had 

(.apsed  from  the  time  the  claims  were  filed,  suits  for  refunds  were 

cmmenced  in  the  court  below.   (Nos.  22,013-22,017,  R.  2-k;   No.  22,018, 

t   2-5.) 

Thereafter,  the  taxpayers  filed  a  motion  for  summary  judgment,  with 

jfidavit  on  October  25,  I965.  (R.  78-82.)  The  United  States  on 

:tober  25,  1965,  filed  a  cross-motion,  with  affidavit,  for  partial 

smmary  judgment.   (R.  12J+-127. ) 

On  February  17,  I966,  the  lower  court  entered  an  order  denying 

ie  Government's  motion  for  svamary   judgment  (R.  I67),  and  granted 

■<mary   judgments  for  the  taxpayers  (R.  169)  which  provided  that 

he  defendant  refund  to"  the  taxpayers  certain  "taxes  *  *  *  with 

barest  from  the  date  of  payment"  on  certain  "transactions  *  *  * 

the  extent  that  such  taxes  were  assessed  on  the  net  proceeds  as 

iinary  income  and  not  as  capital  gain. "  Thereafter,  or  on  April  15, 

56,  the  Government  filed  notices  of  appeals  from  the  judgments. 

.  183.) 


The  Commissioner  determined  additional  deficiencies  with  respect 
taxpayer  Howarth  involving  certain  payments  of  alimony.   (R.  II8- 
?. )  Since  that  issue  is  not  in  contest  in  this  Court,  further 
ition  of  it  would  appear  unnecessary. 


Because 


^ezt  f&IXed  to  tedde  t: 


>sae  of  tiie 


tir  =ar>et  -.-S-ue   c:    -::e   114  acres   of  Kear::ev  Mesa  la^ic  z-t   sole  to 

te  Xavy,   the  Icwer  o<y:srz,    oc  Mav  11,    l?fc,    re-ierei  =    ixz.-i        -.—  ^  -  - 

-dgnent,   leaving  for  f-iTZ'zer  lixiga-irr.   --f   :a.:-_a.l   i sr_e   ::    -.-e 
iir  3£r>et  -.-Blue   rf  s:^ci:  11-  arres.      (5..   I9I.)     Hat-er  -irar.  -r.-irx 
:e  issue  of  the  fair  z^jraez  value  of  tine  r^rrsirir^  11-  acres,    -.-.t 
irties  stip^a-e-i  -iia":  the  -.-slue   of  that   acreage   «-as   5i  =  C,000. 
.cordiz^.-,    s_:5e:_er.t   t.-.ereto,    or   :-     .arch  Ic,   I967,   a   sc-slled 
tiirllatec.   "^i^ert   --as  ezitere-d  wiiich  reciwed  the  agreeitezt   zf  the 
rties  that  the  fair  tarket  value  cf  the  U^  acres   .-3.S   51- :    : : : . 


At 


.  -V        -% 


urt^sr  iss"^es  recfi: 


re  _iticatec.    c.~ ~   t.'^at 


s    stiTulatei    ••  • '_:~~  -•'  ~    cout;lel  vith  tjif 
106c,    constitutes  a  final   :ufe=e"*   -" 
'hereafter,   the  taxte;.'ers  file!  rcti: 
'err^er.t's  notices   of  artesl.      This   Dcj.: 


s  aatter."     (EL  ITS.) 
saf^ring  to  dLsaiss  the 


»n,   the  taxpa^.-ers  filei  a  tetitioc  for  "w-rit   cf   certiorari   seeui.-.^ 
-iev  of  this  Court's  denial  of  the  tax?a;.-ers'  rrtir-.s  tc  iisru-ss 


arreal.     Tbe  Sufrecie  Court  denied  the  oetiti. 


SUMMARY  OF  ARGUMENT 
The  taxpayers,  along  with  others,  acquired  two  promissory  notes 
cured  by  certain  realty  at  substantial  discounts.   Taxpayers  trans- 
rred  the  notes  to  two  trusts  and  acquired  interests  therein 
uivalent  to  the  interests  they  held  in  the  notes.   In  consideration 
r  their  forbearance  of  the  collection  of  the  notes,  and  advancement 
certain  sums,  the  trusts  acquired  the  right  to  receive  50  percent 
the  profits  from  the  sale  of  the  realty  securing  the  two  notes. 

It  was  generally  understood  at  the  time  that  the  Department  of 
B  Navy  expected  to  purchase  the  entire  tract  for  Navy  purposes. 
1   Thereafter,  the  Department  of  the  Navy  did  purchase  all  the  land 
curing  the  two  notes  except  114  acres  which  it  was  prevented  from 
Lng  because  of  a  cut  back  in  the  funds  made  available  to  it.  Thus, 
Llowing  the  sale  to  the  Navy  and  the  resulting  consummation  of  their 
Lnt  venture,  the  taxpayers,  through  the  trusts,  received  pajnnent  of  the 
)aid  principal  and  interest  on  the  two  notes,  and  additionally 
leived  50  percent  of  the  profits  from  sale  of  the  land,  including 
kind  one-half  of  the  remaining  114  acres.  The  lower  court 
oneously  held  that  the  entire  gain  on  the  transactions  was  taxable 
the  taxpayers  as  capital  gain.   The  Government  sutmits  the  entire 
n  is  taxable  as  ordinary  income. 

The  gain  from  the  payment  to  the  taxpayers  of  the  principal  and 
erest  of  the  two  promissory  notes  is  clearly  ordinary  income  to 
D.  Where  an  indebtedness  is  paid  off  and  discharged,  it  is  well 


ablished  that  such  a  transaction  does  not  amount  to  a  sale  or 
hange  and  thus  cannot  qualify  for  the  favored  capital  gains 
atment. 

The  gain  realized  by  taxpayers  from  a  disposal  of  their  50 
cent  profit  interest  in  the  real  estate  is  also  taxable  as  ordinary 
ome.  Property  which  is  held  for  sale  to  customers  in  the  ordinary 
rse  of  ones  business  is  not  a  capital  asset  and  does  not  qualify 

capital  gain  treatment.   The  taxpayers  along  with  B,  B.  Margolis, 
uired  their  interests  in  both  the  notes  and  the  underlying  real 
ate  as  parties  to  a  joint  venture.   They  held  the  interest  in  the 
Ity  for  no  other  reason  than  for  sale  to  customers  in  the  ordinary 
rse  of  the  business  of  the  joint  venture.   This  Court  has  already 
Bd  that  B.  B.  Margolis,  one  of  the  joint  venturers,  held  his 
erest  in  the  real  property  for  sale  to  customers  in  the  ordinary 
rse  of  business.   That  prior  holding  of  this  Court  unquestionably 
racterizes  the  nature  of  the  instant  taxpayers'  interest  in  the 
I  property  and  should  be  binding  on  them  in  this  action. 


ARGUMENT 

THE  SUMMARY  JUDGMENT  OF  THE  DISTRICT  COURT 
THAT  ALL  OF  THE  TAXPAYERS'  GAIN  ON  THE 
TRANSACTIONS  WITH  RESPECT  TO  TRUSTS  473 
AND  482  CONSTITUTED  GAIN  FROM  THE  SALE  OR 
EXCHANGE  OF  CAPITAL  ASSETS  TAXABLE  AS 
CAPITAL  GAINS  WAS  CLEARLY  WRONG  AND  SHOULD 
BE  REVERSED  ON  APPEAL 

A,   Introductory 

All  the  issues  on  appeal  relate  to  the  taxation  of  gains 

talized  by  the  taxpayers  from  transactions  involving  Trusts  473  and 

12. 

On  April  9,  1953,  Kearney  Park  entered  into  a  contract  to  pur- 

ase  certain  unimproved  real  property  in  San  Diego,  California. 

cover  a  portion  of  the  purchase  price  it  gave  two  notes  secured 

trust  deeds  to  the  purchased  property — the  $80,000  note  and 

53,750  note.   The  property  was  located  near  the  Miramar  Naval  Air 

ation.   In  August,  1955,  newspapers  publicized  the  fact  that  the 

vy  was  proposing  to  enlarge  the  air  station  and  that  additional 

nd,  including  the  Kearney  Park  property,  would  have  to  be  acquired 

r  this  purpose.   (R.  94-96.) 

In  1955,  the  notes  were  in  default.   Interest  was  delinquent. 

provement  bonds  and  property  taxes  were  also  delinquent.   The 

Ider  of  the  two  notes  was  willing  to  dispose  of  the  notes  at  a 

bstantial  discount.   B.  B.  Margolis  learned  of  these  facts  and 

cured  options  for  the  purchase  of  the  notes.   (R.  96.) 


In  January,  1956,  taxpayers  Levikow  and  Howarth,  together  with 
jrgolis,  purchased  the  $80,000  note  for  $30,000.   m  February,  1956 
lese  individuals  created  Trust  473  and  transferred  the  note  and 
•ust  deed  to  it.   (R.  97.)   In  May,  1956,  the  taxpayers,  Margolis 
id  certain  other  individuals  purchased  the  $553,750  note  for 
170,000.  On  June  4,  1956,  these  associates  created  Trust  482  and 
ansferred  the  note  and  trust  deed  to  it.   (R.  97-98.) 

The  declarations  of  trust  provided  that  the  trustee  could,  among 
her  things,  enter  into  agreements  with  the  owner  of  the  real  estate 
curing  the  notes  with  reference  to  participation  in  any  gain 
alized  from  the  sale  of  the  property.  On  June  15,  1956,  the 
sociates,  acting  through  the  two  trusts,  entered  into  a  new  contract 
th  Kearney  Park  superseding  the  original  purchase  contract  of 
ril  9,  1953.   By  this  new  contract  and  its  amendment  of  December  4, 
)7,  the  trustee  agreed  to  postpone  payment  of  the  notes,  waive  all 
St  defaults,  and  advance  sums  of  money  to  Kearney  Park  to  prevent 
■eclosure  of  the  improvement  bonds  and  tax  liens.   In  consideration 
jrefor,  it  was  agreed  that  on  the  sale  of  the  property,  the  proceeds 
Id  be  used  to  pay  improvement  bonds,  taxes,  principal  of  the  notes 
h  interest,  and  a  sum  of  $150,000  to  Kearney  Park  for  its  investment 
the  land.  The  balance  of  the  proceeds  of  the  sale  was  then  to  be 
Ided  equally  between  Kearney  Park  and  the  trusts  as  was  also  any  of 
land  that  remained  unsold. 


In  February,  1958,  an  agreement  to  sell  to  the  Navy  was  entered 
to  by  the  trustee  and  Kearney  Park.   The  sale  was  consununated  in 
ril  for  a  total  consideration  of  $1,500,000  which  was  distributed  in 
;ordance  with  the  agreement  of  June  15,  1956,  as  amended.   Kearney 
rk  at  such  time  also  conveyed  to  Trust  473,  an  undivided  one-half 
erest  in  114  acres  of  land  not  conveyed  to  the  Navy.   (R.  105.) 

In  March  of  1958,  Margolis  sold  to  taxpayer  Allen  Sutherland  his 
leficial  interest  in  Trust  473  and  482  for  $200,000.   This  took 
ce  prior  to  the  closing  of  the  agreement  with  the  Navy.   (R.  105- 
.) 

On  distribution  by  the  Trusts,  the  taxpayers,  in  effect,  received 
categories  of  gain.  The  first  included  their  pro  rata  share  up  to 
face  value  of  the  two  notes  and  the  second  their  pro  rata  share  in 
proceeds  from  the  sale  of  the  real  property  to  the  Navy  plus  their 
rata  share  in  the  balance  of  the  real  property  (approximately  114 
Js)  not  conveyed  to  the  Navy. 

In  granting  summary  judgment,  the  District  Court  held  (R.  121) 
:  all  of  the  taxpayers'  gain  from  transactions  with  respect  to 
Its  473  and  482,  with  the  exception  of  certain  interest  income  on 
two  notes  accruing  subsequent  to  their  acquisition  by  taxpayers, 
tituted  capital  gains.   The  Court  held  that  this  interest  income 
ordinary  income.   (R.  121.) 


argolis  was  allowed  capital  gains  treatment  with  respect  to  the 

derived  by  him  from  this  transaction  (see  the  opinion  of  this 
t  in  Margolis  v.  Commissioner.  337  F.  2d  1001   (C.A.  9th,  1964)) 
his  situation  in  this  respect  is  clearly  distinguishable  from  that 
he  taxpayers  here  in  that  the  latter  retained  their  beneficial 
{rest  in  the  two  promissory  notes  until  they  were  paid  off  from  the 
seds  of  the  Navy  purchase. 


The  Government  submits  that  the  lower  court's  holding  was  clearly 
ong.  It  is  our  position  that  none  of  the  gain  qualifies  for  the 
ivored  capital  gains  treatment,  under  Section  1221(1)  of  the  Internal 
venue  Code  of  1954,  Appendix,  infra,  but  that  for  the  reasons  stated 
low  the  entire  amount  thereof  is  properly  taxable  as  ordinary  income 
der  Section  61(a)  of  the  1954  Code, 

Income  is  taxed  at  capital  gains  rate  if  it  consists  of  gains 
alized  from  the  sale  of  capital  assets  as  defined  in  Section  1221(1) 

the  Internal  Revenue  Code  of  1954.   The  capital  gains  provisions 
istitute  an  exception  to  the  normal  tax  requirements  of  the  Code 
1  are  to  be  narrowly  construed.   Commissioner  v.  P.  G.  Lake ,  Inc . , 
)  U.S.  260;  Los  Angeles  Extension  Co.  v.  United  States,  315  F.  2d  1 

A,  9th).   Thus,  in  construing  the  term  "capital  asset",  the 

treme  Court,  in  Commissioner  v.  Gillette  Motor  Co. ,  364  U.S.  130, 

!  instructed  that  (p.  134)  — 

*  *  *  not  everything  which  can  be  called  property  in 
the  ordinary  sense  and  which  is  outside  the  statutory 
exclusion  qualifies  as  a  capital  asset.   This  Court 
has  long  held  that  the  term  "capital  asset"  is  to  be 
construed  narrowly  in  accordance  with  the  purpose  of 
Congress  to  afford  capital-gains  treatment  only  in 
situations  typically  involving  the  realization  of 
appreciation  in  value  accrued  over  a  substantial 
period  of  time,  and  thus  to  ameliorate  the  hardship 
of  taxation  of  the  entire  gain  in  one  year. 

with  equal  vigor,  the  Supreme  Court  has  stated  that  the  burden  is 

the  taxpayer  to  show  by  substantial  evidence  that  the  determination 

the  Commissioner  of  Internal  Revenue  is  erroneous.   New  Colonial  Co. 


:ielvering,  292  U.S.  435;  Welch  v.  Helyering,  290  U.S.  Ill;  Homann  v. 
inissioner,  230  F.  2d  671,  672  (C.A.  9th). 


reover,  on  appeal  in  a  case  involving  summary  judgment  such  as  tills, 

I 

e  appellate  court  should  view  the  case  from  a  standpoint  most 
vorable  to  the  party  against  whom  judgment  is  entered  (Poller  v. 
lumbia  Broadcasting.  368  U.S.  464),  and  should  liberally  construe  the 


Ldence  in  a  light  most  favorable  to  the  opposing  party  and  resolve 
tual  disputesin  his  favor  (Cox  v.  American  Fidelity  &  Casualty  Co.. 
}   F.  2d  616  (C.A.  9th)  ;  Pogue  v.  Great  Atlantic  and  Pacific  Tea  Co. , 
5  F.  2d  575  (C.A.  5th)). 

B.  The  lower  court  was  clearly  in  error  in  holding 
that  the  gain  resulting  from  the  payment  to  the 
taxpayers  of  the  face  value  of  the  two  promis- 
sory notes  was  taxable  as  capital  gains 
rather  than  as  ordinary  income 

A  segment  of  the  proceeds  received  by  Trusts  473  and  482 
resented  payment  of  the  face  value  of  the  two  promissory  notes 
d  by  those  trusts.  The  Government  submits  that  the  proceeds  which 
strictly  attributable  to  payment  of  the  notes  represent  the  receipt 
ordinary  income  and  are  taxable  as  such. 

Not  every  gain  growing  out  of  a  transaction  concerning  alleged 
JLtal  assets  is  allowed  the  benefits  of  the  capital  gains  tax 
'isions.   Such  gains  are  limited  by  definition  to  gains  from  "sale 
exchange"  of  capital  assets.   Section  1222(1)  and  (3),  Internal 

nue  Code  of  1954,  Appendix,  infra.  And  generally,  courts  have 

i 

Ised  to  expand  the  meaning  of  the  words  "sale"  and  "exchange"  and 

'  ruled  that  these  words  refer  only  to  such  transactions  as  would 

jonsidered  sales  and  exchanges  in  the  business  world.   Fairbanks  v. 
I 
ed  States.  306  U.S.  436;  gingham  v.  Commissioner,  105  F.  2d  971, 

(C.A.  2d);  Wener  v.  Commissioner.  242  F.  2d  938,  942  (C.A.  9th). 


Where  an  indebtedness  is  paid  off  and  discharged,  it  was  early 

Id  and  has  been  well  established  that  such  a  transaction  does  not 

bunt  to  a  "sale"  or  "exchange"  within  the  commonly  accepted  meaning 
t 
the  words,  and  thus  does  not  qualify  for  the  favored  capital  gain 

jatment.   Fairbanks  v.  United  States,  supra ;  Miller  v.  United  States, 

I   F.  2d  584  (C.A.  6th);  Wener  v.  Commissioner,  supra;  Graham  v. 

imissioner,  304  F.  2d  707  (C.A.  2d).   The  Supreme  Court  in  Fairbanks, 

)ra,  p.  437,  succinctly  stated  that — 

Payment  and  discharge  *  ♦  ♦  is  neither  sale 
nor  exchange  within  the  commonly  accepted  meaning 
of  the  words. 

While  the  Supreme  Court,  in  Fairbanks,  used  this  language  with 
erence  to  the  redemption  of  a  bond,  it  is  applicable  to  the  payment 
any  debt  as  this  Court  has  so  firmly  stated.   Wene r  v.  Commissioner, 
ra,  p.  942. 

The  rationale  of  this  rule  is  that  there  is  no  acquisition  of 
perty  by  the  debtor,  no  transfer  of  property  to  him.   In  point 
law  and  in  legal  parlance,  the  property  in  the  evidence  of 
ebtedness  is  extinguished,  not  sold.   In  business  parlance,  the 
nsaction  is  a  settlement  and  the  evidence  of  indebtedness  is  turned 
r  to  him,  not  sold  to  him.   Wener  v.  Commissioner,  supra,  p.  943. 

In  the  instant  case,  the  proceeds  which  represented  payment  of 
face  value  of  the  two  notes  represented  the  extinguishment  of 
debtors  obligation,  rather  than  sale  or  exchange  of  an  asset. 
iCing  this  essential  element,  the  gain  on  the  extinguishment  of  the 
nissory  notes  was  taxable  to  each  taxpayer  as  ordinary  income 
ler  than  as  capital  gains.   Fairbanks  v.  United  States,  supra. 


Clearly,  Section  1232  of  the  1954  Code,  Appendix,  infra,  does 
|)t  rescue  the  proceeds  from  payment  of  the  notes  from  ordinary  income 
I'eatment.  That  section  provides,  in  relevant  part,  that  amounts 
Jicelved  by  the  holder  on  retirement  of  bonds  or  other  evidences  of 
lidebtedness,  including  promissory  notes,  which  are  capital  assets  in 
lie  hands  of  the  taxpayer,  shall  be  considered  as  amounts  received  in 
ichange  therefor.   However,  that  section  excepts  from  its  compass 
iidences  of  indebtedness  issued  prior  to  January  1,  1955,  which  do 
It  have  interest  coupons  or  are  not  in  registered  form.   Because  the 
|0  promissory  notes  were  issued  prior  to  January  1,  1955  (R.  94),  and 
fther  had  interest  coupons  nor  were  in  registered  form,  they  are 

arly  outside  the  pale  of  Section  1232. 
Additionally,  it  is  the  Government's  position  that  the  gain  from 
I  payment  or  retirement  of  the  notes  does  not  qualify  for  capital  gains 
natment,  since  the  gain  represents  discount  income,  the  equivalent 
(interest  and  is  taxable  as  ordinary  income.  United  States  v. 
lland-Ross  Corp. .  381  U.S.  54.   In  that  case,  the  Court  held  that 
m  on  the  sale  of  indebtedness  attributable  to  original  issue 
ijcount  was  but  interest  in  another  fonii  and  taxable  as  ordinary  in- 

8.  The  Court  instructed  that  (381  U.S.,  p.  57)  — 


Earned  original  issue  discount  serves  the  same 
function  as  stated  interest,  concededly  ordinary 
income  and  not  a  capital  asset;  it  is  simply 
"compensation  for  the  use  or  forbearance  of  money." 
g*P"^y  V.  du  Pont,  308  U.S.  488,  498;  *  *  ♦.   Unlike 
the  typical  case  of  capital  appreciation,  the  earning 
of  discount  to  maturity  is  predictable  and  measurable, 
and  is  "essentially  a  substitute  for  *  ♦  *  payments  which 
§22(a)  expressly  characterizes  as  gross  income  [ ;  thus]  it 
must  be  regarded  as  ordinary  Income,  and  it  is  immaterial 
that  for  some  purposes  the  contract  creating  the  right  to 
such  payments  may  be  treated  as  'property'  or  'capital.' 


Here,  the  difference  between  the  price  taxpayers  and  their 
ociates  paid  for  the  notes  and  the  face  values  of  the  indebtedness 
presents  a  discount  in  the  value  of  the  notes,  payment  for  the  use 
forbearance  of  the  money,  and  the  proceeds  attributable  to  that 
3COunt  represent  an  income  item,  taxable  as  ordinary  income.   See 
rn  Products  Co.  v.  Commissioner,  350  U.S.  46,  52;  Commissioner  v. 


G.  Lake ,  Inc. ,  supra, 


C.   The  lower  court  was  clearly  in  error  in  holding 


that 

the  gain 

realized  by  the  taxpaye 

rs  on  the  sa 

le 

of  the  Kearne 

y  Park  land 

and 

the 

dist 

ribution  of 

one- 

half 

of  that 

portion  of  s 

iuch 

lane 

1  as 

was 

not 

sold,  was 

taxable  as 

capital 

gain 

rather  than 

as 

ordinary  income 

In  consideration  for  their  advances  to  Kearney  Park  and  their 
•ebearance  of  the  collection  of  the  principal  and  interest  on  the  two 
iimissory  notes,  the  taxpayers,  through  Trusts  473  and  482,  acquired 
V   right  to  share  equally  in  the  profits  from  the  sale  of  the  land  and 
ID  equally  in  any  land  that  remained  unsold  which  right  was  secured  by 
rust  deed  to  the  property.   (R.  100-101.)   Upon  sale  of  the  land  to 
Navy,  the  taxpayers  received  not  only  a  proportionate  part  of  the 
t'ceeds  in  the  taxable  year  here  in  issue  but  also  acquired  propor- 
inate  interests  in  one-half  of  the  Kearney  Park  realty  that  was  not 
id  to  the  Navy.  The  issue  is  whether  the  gain  derived  from  the  sale 
fthe  land  and  the  acquisition  of  the  land  which  was  not  sold  is  taxable 
Jjthe  taxpayers  as  ordinary  income  or  capital  gain. 

Resolution  of  this  issue  depends  upon  whether  the  interests  in  the 
sperty  held  by  the  taxpayers  through  the  trusts  was  property 


'It  is  obvious  that  the  Navy  intended  to  acquire  the  entire  Kearney  Park 

:ct  but  was  prevented  from  doing  so  by  a  cut-back  in  the  funds  made 

rilable  to.it.   (R.  104.)  ,  Thus  it  is  obvious  that  the.  remaining  land 
itributed  to  taxpayers  in  kind  represented  a  part  of  the  gain  or  profit 

lived  by  them  from  the  consummation  of  their  joint  venture. 


2ld  by  taxpayers  pi'imarily  for  sale  to  customers  in  the  ordinary  course 
e  business,  and  therefore  not  a  capital  asset  within  the  meaning  of 
jction  1221(1)  of  the  Internal  Revenue  Code  of  1954.   The  position 
f  the  Government  is  that  taxpayers'  interests  in  the  realty  were  held 
"imarily  for  sale  to  customers  in  the  ordinary  course  of  business 
id  therefore  were  not  capital  assets,  within  the  meaning  of  the  f:ode, 
ititled  to  capital  gain  treatment. 

The  question  of  whether  the  property  involved  was  so  held  within 
e  meaning  of  the  exclusionary  language  of  Section  1221(1)  is  essential- 

a  question  of  fact  to  be  determined  from  the  circumstances  of  each 
se.   Wine berg  v.  Commissioner,  326  F.  2d  157  (C.A.  9th) ;  Los  Angeles 
tension  Co.  v.  United  States,  supra;  Starke  v.  Commissioner,  312 
2d  608  (C.A.  9th);  Austin  v.  Commissioner,  263  F.  2d  460  (C.A.  9th), 
single  factor  is  conclusive,  but  the  determination  must  depend  on 
1  pertinent  facts  and  their  relative  importance.   Rossiter  v. 
Lted  States,  282  F.  2d  892  (C.A.  7th). 


The  Government  first  submits  that  in  the  light  of  the  present 
:ord  there  is  strong  evidence  to  establish  that  the  property 
(;erests  held  by  the  taxpayers  were  held  primarily  for  sale  to 

liitomers  in  the  ordinary  course  of  business.   Moreover,  it  is 

I 
I 

Wous  that  the  lower  court's  own  findings  on  this  issue  do  not  pro- 
le a  factual  basis  such  as  would  permit  a  court  to  conclude  by  way 
summary  judgment  that  the  taxpayers  qualify  for  favored  capital 
ns  treatment.   Actually,  the  findings  and  conclusions  of  this  Court 


"Of  course,  if  it  is  considered  that  a  dispute  existed  between  the 
ities  as  to  any  material  fact  suimnary  judgment  should  not  have  been 
jnted  in  any  event.   Rule  56(c),  Federal  Rules  of  Civil  Procedure; 
r  V.  Mac  Dougall,  201  F.  2d  265  (C.A.  2d,  1952);  Baron  fc  Holtzoff , 
»eral  Practice  and  Procedure  (1958  ed.),  p.  130. 


1  Margolis  v.  Conunissloner ,  337  F.  2d  1001  (C.A.  9th) ,  lend  support 

J  the  Government's  position  here.   In  that  case,  this  Court  had 

jfore  it  the  precise  problem  here  involved,  the  only  factual  difference 

;ing  that  Margolis  disposed  of  his  beneficial  interest  in  the  trusts 

)  taxpayer  A.  J.  Sutherland  prior  to  the  completion  of  the  sale  of 

le  Kearney  Park  land  to  the  Navy  whereas  the  instant  taxpayers  did 

)t.   In  the  Margolis  case,  supra,  p.  1009,  this  Court  stated: 

By  the  new  agreement  of  June  15,  1956,  the  trusts 
acquired  a  new  interest  in  the  property — a  right  to 
share  in  any  gain  upon  their  sale.   This  right, 
secured  by  a  trust  deed  to  the  property,  constituted 
an  interest  in  the  equity  of  the  property  itself, 
which  interest  in  property  was  held  for  sale  by  the 
trusts. 

For  the  reasons  already  discussed  ♦  *  *,  it  was 
proper  to  disregard  the  existence  of  these  trusts 
and  to  construe  the  holding  for  sale  as  if  it  were 
by  the  taxpayer  himself  and  to  construe  his  sale 
of  his  beneficial  interest  as  a  sale  of  property  held 
for  sale  in  the  ordinary  course  of  his  business. 
(Emphasis  added.) 

Thus,  the  holding  of  this  Court  in  the  Margolis  case  that  B.  B. 
^golis  held  his  interest  in  the  Kearney  Park  land  for  sale  to 
tstomers  in  the  ordinary  course  of  business  supports  the  Government's 
atentions  in  the  instant  case,  and  accordingly  we  respectfully 
limit  that  there  is  sufficient  basis  for  the  Court  to  conclude,  as  a 
£;ter  of  law,  that  the  property  interests  involved  were  not  capital 
rets. 

Moreover,  it  is  obvious  under  the  circumstances  involved  herein 
|t  the  unimproved  real  estate  in  issue  could  have  been  held  for  no  other 
5son,  by  both  Margolis,  taxpayers,  and  associates,  than  for  sale. 


I 


s 


jrtainly,  It  was  not  held  for  the  production  of  rental  income  since 

t  property  remained  in  an  unimproved  condition.  Moreover,  taxpayers 
„  Margolis  acquired  their  interests  therein  at  a  time  when  it  was 
iown  that  the  land  would  be  sold  to  the  Navy.   Given  this,  the 
■naining  issue  is  whether  the  taxpayers  were  in  the  real  estate 
isiness  for  the  purpose  of  disposing  of  this  property. 

Where  two  or  more  individuals  combine  in  a  joint  enterprise  for 
Jir  mutual  benefit,  with  an  understanding  that  they  are  to  share 

1  the  profits  or  losses,  each  is  to  have  a  voice  in  the  management, 

I 

ij  the  venture  acquires  property  and  holds  it  for  sale  to  customers 

1  the  ordinary  course  of  the  business  of  such  vonture ,  the  profits 

:j  clearly  taxable  as  ordinary  income  rather  than  as  capital  gains. 

v:key  V.  Commissioner,  334  F.  2d  719  (C.A.  9th)  ;  Brady  v.  Commissioner, 

iT.C.  682,  see  also,  Bauschard  v.  Commissioner,  279  F.  2d  115  (C.A. 

to. 

I   In  the  Brady  case,  p.  688,  the  Tax  Court  pertinently  espoused 

tj!  principle  as  follows: 

'      It  is  generally  recognized  that  a  joint  venture 
exists  where  two  or  more  persons  combine  in  a  joint 
)j  enterprise  for  their  mutual  benefit,  with  an  express  or 
implied  understanding  or  agreement  that  they  are  to 
share  in  the  profits  or  losses  of  the  enterprise  and  each 
is  to  have  a  voice  in  the  control  or  management.   United 
States  Fidelity  &  Guaranty  Co.  v.  American  Security  Co., 
(M.D.  Pa.)  25  F.  Supp.  280.   One  of  the  characteristics  of 
a  joint  venture  is  that  usually  it  is  formed  to  handle  a 
single  transaction,  rather  than  to  carry  on  a  continuing 
business.   West  v.  Peoples  First  National  Bank  &;  Trust  Co.  , 
378  Pa.  275.   Where  members  of  such  a  venture  acquire 
property,  improve  its  marketability  when  necessary,  and 
then  hold  it  for  sale  to  customers  in  the  ordinary  course 
of  the  business  of  such  venture,  the  profits  are  taxable 
as  ordinary  income  rather  than  as  capital  gains.  *  ♦  ♦ 


In  the  instant  case,  the  taxpayers,  along  with  Margolis,  joined 
gether  to  acquire  an  interest  in  the  Kearney  Park  realty  after 
quisition  of  their  respective  interests  in  the  two  promissory  notes, 
e  taxpayers  were  originally  invited  by  Margolis  to  participate  in 
e  acquisition  of  the  notes  because  he  was  unable  to  handle  the 
nancing  of  such  acquisition  by  himself.   The  group  acquired  their 
terests  at  a  time  when  it  was  common  knowledge  that  the  Navy  was 
riously  considering  purchasing  the  entire  piece  of  property.  The 
xpayers  advanced  monies  to  enhance  the  eventual  marketability  of 
e  realty.   It  is  clear  that  profits,  losses  and  expenses  were  to  be 
ared  equally  and  that  all  would  have  an  equal  voice  in  the  management, 
:.  96-105.) 

Under  these  facts,  we  submit  that  the  arrangement  of  taxpayers 

j>  a  joint  venture  and  that  the  sole  purpose  of  the  venture  was  to 

JLd  the  real  estate  for  sale  to  customers  in  the  ordinary  course 

I  the  venture's  operations.   Brady  v.  Commissioner,  supra.   It  is 

i 

iiaterial  that  taxpayers  had  other  employment  and  business,  for  it 

i 

•well  recognized  that  one  may  engage  in  two  or  more  businesses, 

1 

I  Id  in  V.  Commissioner,  195  F,  2d  714  (C.A.  10th) ;  Luckey  v. 

■missioner,  supra. 

I  The  taxpayers  pooled  their  capital  for  the  purpose  of 

juiring  an  interest  in  the  land  and  thereafter  selling  it  to 
lize  a  profit  from  their  venture.   The  operation  was  a  one-shot 
ration  solely  designed  to  dispose  of  the  property  at  a  profit 


I  the  course  of  the  operations  of  the  venture.   For  these  reasons, 

le  gain  from  these  operations  is  clearly  taxable  as  ordinary  income. 

CONCLUSION 

For  the  foregoing  reasons,  the  judgments  of  the  lower  court  should 

!  reversed  in  total  and  remanded  for  entry  of  judgments  for  the  Govern- 

!nt. 
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ssistant  Chief,  Tax  Division 


Attention  should  be  called  at 
erest  in  the  venture  acquired 
B.  Margolis  on  March  14,  1958 
e  to  April  11,  1958,  when  the 
tributed  to  him,  a  period  of 
s  Court  find  that  the  gain  de 
erest  is  capital  gain  such  ga 
er  the  provisions  of  the  Inte 
lected  in  the  ultimate  comput 
able  year  involved. 


this  point  to  the  fact  that  the 
by  taxpayer  A.  J.  Sutherland  from 
,  was  only  held  by  the  former  from  that 
proceeds  from  the  venture  were 
less  than  one  month.   Accordingly,  should 
rived  by  Mr.  Sutherland  from  this 
in  would  be  a  short  term  capital  gain 
rnal  Revenue  Code  and  should  be  so 
ation  of  his  tax  liability  for  the 


APPEriDIX 

Iternal  Revenue  Code  of  195^: 

SEC.  1221.   CAPITAL  ASSET  DEFINED. 

For  purposes  of  this  subtitle,  the  term  "capital 
asset"  means  property  held  by  the  taxpayer  (whether 
or  not  connected  with  his  trade  or  business),  but 
does  not  include-- 

(l)  stock  in  trade  of  the  taxpayer  or 
other  property  of  a  kind  which  would  properly 
be  included  in  the  inventory  of  the  taxpayer 
if  on  hand  at  the  close  of  the  taxable  year, 
or  property  held  by  the  taxpayer  primarily 
for  sale  to  customers  in  the  ordinary  course 
of  his  trade  or  business; 


(26  U.S.C.  196h   ed..  Sec.  1221.) 

SEC.  1222.   OTHER  TERMS  RELATING  TO  CAPITAL  GAINS  AND 
LOSSES. 

For  purposes  of  this  subtitle— 

(1)  Short-term  capital  gain. — The  term 
"short-term  capital  gain"  means  gain  from  the 
sale  or  exchange  of  a  capital  asset  held  for 
not  more  than  6  months,  if  and  to  the  extent 
such  gain  is  taken  into  account  in  computing 
gross  income. 


(3)  Long-term  capital  gain. — The  term 
"long-term  capital  gain"  means  gain  frcrn  the 
sale  or  exchange  of  a  capital  asset  held  for 
more  than  6  months,  if  and  to  the  extent  such 
gain  is  taken  into  account  in  computing 
gross  income. 


(26  U.S.C.  196i;  ed..  Sec.  1222.) 


SEC.  1232.   BONDS  AND  OTHEE  EVIDENCES  OF  INDEBTEDNESS. 

(a)  General  Rule.— For  purposes  of  this  subtitle, 
in  the  case  of  bonds,  debentures,  notes,  or  certificates 
or  other  evidences  of  indebtedness,  which  are  capital 
assets  in  the  hands  of  the  taxpayer,  and  vhich  are 
issued  by  any  corporation,  or  government  or  political 
subdivision  thereof — 

(1)  Retirements—  Amo\mts  received  by  the 
holder  on  retirement  of  such  bonds  or  other 
evidences  of  indebtedness  shall  be  considered 
as  amounts  received  in  exchange  therefor 
(except  that  in  the  case  of  bonds  or  other 
evidences  of  indebtedness  issued  before 
January  1,  I955,  this  paragraph  shall  apply 
only  to  those  issued  with  interest  coupons 
or  in  registered  form,  or  to  those  in  such 
form  on  March  1,  195^+). 

*  *  * 

{26   U.S.C.  1964  ed..  Sec.  1232.) 
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BRIEF   FOR   APPELLEES 

STATEMENT   OF   ISSUES   PRESENTED 

I 

Whether  the  decision  of  the  District  Court  is  appealable,    a 

1. 


Consent  (Stipulated)  Judgment  having  been  entered  in  the  case. 

II 
Whether  the  gain  derived  by  the  taxpayers  on  the  transfer 
of  their  interest  in  trusts  47  3  and  482  and  the  Kearney  Park  land  was 
taxable  as  capital  gain  or  ordinary  income  (with  the  exception  of 
interest  on  the  two  Notes  involved,    accrued  from  the  time  they 
were  acquited  by  the  taxpayers  until  the  payment  was  made  by  the 
Navy  Department,    which  is  conceded  to  be  ordinary  income). 


STATEMENT  OF   THE   CASE 

k  Most  of  the  relevant  facts  involved  are  stated  in  the  Govern- 

ment's Brief.     They  may  also  be  found  in  the  Opinion  of  the  Tax 
Court  of  the  United  States  (Margolis  v.    Commissioner,    62086  T.C. 
Memo)  and  of  this  Court  in  B.    B.    Margolis,    337  F.  2d  1001,    14 
AFTR  2d  5667  (CA-9).     This  case  involves  trusts  473  and  482  in 
which  the  taxpayers  participated,    the  trustee  being  Security  Trust 
Bank,    San  Diego,    California.     These  are  the  same  two  trusts  which 
were  the  subject  of  decision  by  this  Court  in  the  Margolis  case. 

A  Motion  to  Dismiss  the  appeal  was  filed  by  the  taxpayers 
on  or  about  August  2     1967.     This  Court,    in  considering  the  Motion, 
apparently  directed  its  attention  to  the  issue  of  whether  or  not  a 
timely  Notice  of  Appeal  had  been  filed  by  the  Government.     In  its 
opinion  it  stated: 

"Sua  sponte,    the  Court  orders  the  six  cases 

listed  in  the  caption  consolidated. 
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"The  motions  to  dismiss  are  denied.     Ruby  v. 
Secretary  of  United  States  Navy,    365  F.  2d  385,    389 
(9th  Cir.). 

"The  default  in  filing  the  records  after  the 
final  judgments  is  not  so  aggravated  as  to  require 
dismissal.  " 

A  Petition  for  Rehearing  was  denied. 

In  a  Petition  for  Certiorari  to  the  Supreme  Court  of  the 
United  States,    No,    992,    October  Term,    1967.    the  taxpayers  gave 
the  following  reasons  for  granting  the  Writ: 

The  decision  of  the  Court  of  Appeals  for  the  Ninth  Circuit 
in  the  instant  case  is  directly  in  conflict  with  five  decisions  of  the 
United  States  Supreme  Court.     The  decision  is  also  in  conflict  with 
Federal  decisions  in  eight  Circuits.     The  Government  filed  a  four 
page  memorandum  in  opposition  to  the  taxpayer's  Petition.     In  that 
memorandum  no  case  was  cited  to  support  the  proposition  that  a 
Consent  Judgment  was  appealable.     The  thrust  of  the  Government 
argument  was  that  "these  cases  are  currently  pending  on  the  merits 
in  the  Court  of  Appeals.     This  Court  ordinarily  declines  to  review 
such  interlocutory  orders  as  the  one  below,    unless  there  is  a  show- 
ing of  extraordinary  circumstances.  " 

It  was  also  asserted  "the  issue  here  is  not,    as  the  peti- 
tioners state  (Pet.    2),   whether  a  consent  or  stipulated  judgment  is 
appealable,    but  whether  the  District  Court's  judgment  is  a  consent 
judgment.  "    Attached  hereto  as  Appendix  "A"  is  a  copy  of  the 
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stipulated  judgment.     The  Government,    in  its  statement  of  Tiie 
case,    notes  that  summary  judgments  were  issued  on  February  17, 
1966  and  the  Government  on  April  15,    1966  filed  Notices  of  Appeal. 
A  second  Judgment  was  entered  to  the  effect  that  that  order  was 
only  a  partial  summary  judgment  because  the  factual  issue  of  the 
fair  market  value  of  the  retained  114  acres  of  land  had  not  been 
determined.     Then  on  March  16,    1967  a  stipulated  judgment  was 
entered;    however,    no  Notice  of  Appeal  was  filed  as  to  this  final 
judgment. 


I 


SUMMARY  OF   ARGUMENT 


A  Consent  (Stipulated)  Judgment  was  filed  herein  on  March  16, 
1967.     The  cases  in  the  United  States  Supreme  Court  and  all  Circuits 
which  have  decided  the  issue,    uniformly  hold  that  a  Consent  Judg- 
ment is  not  appealable.     At  no  stage  in  these  proceedings  has  the 
Government  cited  a  case  contrary  to  this  proposition.     The  fact  of 
whether  or  not  the  Judgment  was  intended  to  be  a  Consent  Judgment 
is  of  no  significance  because  this  Court  held  in  United  States  v. 
All  American  Airways,    180  F.  2d  592  (CA-9)  that  the  intention  of 
the  parties  was  of  no  consequence.     It  was  clear  in  the  All  American 
Airways  case  that  both  the  Government  and  the  taxpayer  thought  the 
judgment  was  appealable  but  because  of  the  stipulation  entered  into 
between  the  parties,    this  Court  held  that  the  judgment  of  the  District 
Court  could  not  be  appealed. 

On  the  issue  of  capital  gains  vs.    ordinary  income,    this 
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Court  has  already  passed  upon  that  matter  in  Margolis  v.   Commis- 
sioner,   supra. 

The  Government  in  its  brief  has  attempted  to  introduce 
some  new  contentions  having  to  do  with  "original  issue  discount" 
and  "joint  enterprise".     Neither  of  these  issues  is  related  in  any 
respect  to  those  involved  herein.     The  cases  cited  are  Luckey  v. 
Commissioner,,    334  F.  2d  719  (CA-9),    Brady  v.    Commissioner, 
25  T.C.    682  and  Bauchard  v.    Commissioner,    279  F.  2d  115  (CA-6). 
As  will  appear  later  these  cases  have  no  relation  to  the  instant 
case. 

The  Government  brief  at  page  10  notes: 

"On  April  11,    1958,    the  trustee  of  Trusts 
473  and  482  received  the  $1,  500,  000  purchase  price 
from  the  Navy  for  the  land  acquired  by  it.     Of  the 
total  sum,    $261,  500  was  received  by  Trust  473  and 
$1,  238,  500  was  received  by  Trust  482.     These  sums 
were  distributed  in  accordance  with  the  provisions 
of  the  agreement  of  December  4,    1957.     (R.106)." 

Thus,    it  is  evident  that  payment  went  from  the  Navy  directly 
to  the  Trustee  of  Trusts  473  and  482.     In  no  sense  could  this  be 
considered  a  "pay-off"  of  the  notes  or  redemption  thereof. 

With  respect  to  the  two  notes  held  in  Trusts  473  and  482 
this  Court  decided  in  the  Margolis  case  as  to  the  identical  notes: 
"We  conclude  that  the  notes  were  held  as 
investments;    that  to  the  extent  that  taxpayer's 
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share  in  the  unpaid  principal  of  the  notes  (and 
interest  due  at  the  time  of  their  acquisition) 
exceeded  his  acquisition  basis,    the  sums  received 
upon  his  deposition  of  his  beneficial  interest  in  the 
trusts  constituted  capital  gain,    to  the  extent  of  his 
share  in  interest  on  the  notes,    accrued  subsequent 
to  acquisition,    the  sums  received  by  taxpayer 
constituted  an  assignment  of  income  and  were  taxable 
as  ordinary  income.     Fisher  v.    Commissioner  (6  Cir. 
1954)  209  F    2d  513  (45  AFTR  150),    cert,    denied 
(1954)  347  U.S.    1914.  " 

This  issue  is  therefore  already  settled.     Furthermore,    the 
decision  of  the  lower  Court  in  the  present  case  is  consistent  with 
the  above  decision  in  that  accrued  interest  was  held  to  be  ordinary 
income. 

ARGUMENT 


I 

A  STIPULATED  JUDGMENT  IS  NOT  REVERSIBLE. 

Regarding  the  Consent  (Stipulated)  Judgment  filed  herein, 
the  plaintiffs'  Memorandum  of  Points  and  Authorities  attached  to 
'the  Motion  to  Dismiss  stated:     "As  a  matter  of  principle  it  would 
seem  obvious  by  its  very  nature,    that  a  Consent  or  Stipulated  Judg- 
ment would  not  be  appealable,     .    .    .    .  "     Because  it  seemed  unneces- 
sary to  elaborate  on  this  established  proposition,    only  three  cases 
!  6. 


were  cited.     Taxpayers  did  not  cite  the  case  of  United  States  v. 
All  American  Airways,     180  F.  2d  592   from  this  Circuit  nor  some 
of  the  cases  from  eight  other  Circuits  and  the  United  States 
Supreme  Court  which  uniformly  hold  that  a  Consent  Judgment  is 
not  reversible.     The  Government  has  not  cited  one  case  from  the 
Circuit  Courts  of  Appeals  or  the  Supreme  Court  contrary  to  this 
proposition.    It  may  be  gathered  from  the  short  statement  made 
by  this  Court  in  denying  the  Motion  to  Dismiss  in  the  cases  at  bar, 
that  the  Court  made  its  decision  on  the  basis  of  the  Notice  of 
Appeal  issue.     The  Court  cited  Ruby  v.    Secretary  of  United  Stages 
Navy,    365  F.  2d  385,   which  did  not  involve  the  matter  of  a  Con- 
sent  Judgment. 

This  Court  squarely  met  the  Consent  Judgment  issue  m 
United  States  v.    All  American  Airways,     180  F.  2d  592.    In  the 
jper  curiam  opinion  it  is  stated:    "This  appeal  is  from  a  Consent 
jJudgment  --a  Judgment  which  was  consented  to  by  Appellant  and 
jAppellee  and  which  the  District  Court  had  jurisdiction  to  render. 
[Such  a  Judgment  is  not  reversible.  "    (Citations).     The  Record  on 
Appeal,    No.    12347,    United  States  v.    All  American  Airways,   Inc.  , 
reveals  the  fact  that  neither  in  the  Brief  for  the  United  States  nor 
for  Appellee,   All  American  Airways,    Inc.  ,   was  any  reference 
made  to  a  Consent  Judgment.     Obviously,    both  parties  thought  the 
Ijudgment  was  appealable.    After  this  Court  held  on  its  own  Motion 

! 

|;hat  the  Judgment  in  the  above  case  was  not  reversible,   a  Petition 
for  Rehearing  was  filed  by  the  United  States.    In  its  Brief  the 
■government  stated:    "The  appellee  has  at  no  time  claimed  that  the 
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Judgment  appealed  from  was  a    'Consent  Judgment'    ~—  neither  in 
its  Brief  nor  at  the  oral  argument  before  the  Court,  "      In  a  six 
page  affidavit  attached  to  the  Petition  for  Rehearing,    Eugene 
Harpole,    Esquire^    representing  the  Government  explained  that 
the  Stipulation  filed  was  not  intended  to  result  in  a  Consent  Judg- 
ment  and  that   "Affiant  had  no  authority  or  instructions  in  this 
case  to  consent  to  the  entry  of  a  judgment  in  plaintiffs'  favor  and 
against  the  United  States.    Affiant  at  no  time  had  any  intention  of 
consenting  to  a  Judgment  in  plaintiffs'  favor  and  against  the 
United  States.  "     Attached  to  Mr.    Harpole's  affidavit  are  Exhibit 
A  and  Exhibit  B  which  clearly  indicate  that  both  parties  understood 
that  an  appeal  would  be  taken.       (See  Exhibit  A  and  Exhibit  B  and 
excerpts  from  the  Record  on  Appeal  in  that  case  in  Appendix  "B" 
herein).    In  the  All  American  Airways  case,   as  is  shown  on  pages 
|l3,    14,    15  and  16  of  the  Record     (No.    12347),    the  Government 
lattorney  and  the  attorney  for  plaintiff  signed  a  Stipulation.     The 
Judgment  itself  was  signed  only  by  the  United  States  District 
Judge  and  was  not  designated  a  Stipulated  or  Consent  Judgment. 

As  shown  in  the  copy  of  the  stipulated  judgment  in  this 
3ase,   attached  hereto  as  Appendix  "A",    the  Judgment  itself  was 
iesignated  a  "Stipulated  Judgment"   and  recited  in  paragraph  Two: 
'2  .    There  exists  no  further  issues  left  to  be  litigated,    and; 
herefore,   this  Stipulated  Judgment  coupled  with  the  Judgment 
mtered  on  February  17,    1966  constitutes  a  final  judgment  of  this 
natter. 

It  is  thus  crystal  clear  that  the  instant  case  comes  squarely 
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r.e  iecisicMi  of  Ur_::ef  5  ;.:e5  v     All  A~eri:^r.  Air-sra-ys  and 

■-"-f  decisior-=  li=:e-  cel:"s-. 

The  five  decisions  of  the  Unitec  5-i:e£  Sapreme  Court 

P^ciii:  R   C:     v     Ke-  —  --,    111  V   5     2  5?,    295 

25  L    Zd     932.    935    '1880); 
United  S-^:e5   ..   B^cgj::,    104  U.  S.   767,   768, 

26  L   Ed.    921     922    '1882); 
Xasr    :lle     C      &:  S:    L  Rv     Cr     v.    Unirec  S'^es 

113  U   5     2fl     -f?     28  L   Ed.    971,    973, 

:   S     T:,    -irf:     15  35>; 
Sir-lf-  jc  Co.   V.   Urited  SraTes,    2~6  U.  5.    311,    324, 

72L.Ed.    587,    596,    48  5.  Cr.    311   ♦1928>: 
N.  L.  R.  5.    V     Or"-a  Fertilizer  C?rp. ,    368  I    S 

318,    323,    7  L,  Ed.  2d  312,   313, 

82  S.  C:.    344   (1961). 
In  addition  to  the  All  A rce:  :;---:    -.  r-vays  case  decided  in 
this  Circuit  the  loiiowing  eight  Circuits  held  conser."  decisicr.s 
not  reversible. 

C.A.    1  -  Ballo-  V     :'-:-ed  S-a:es,    iTi  Fee.    404, 

405    U909); 
C.A     2  -  Kellv  5  Trust  V.   Ccrr.misslcrer     1?S 

F.  2d  198,    199   \1948h 
C.A     5   -  White  &  YAihr:  r.^-  D^ilev     22?  F    2d 

836,   837   U955): 
C.A.    6  -  Peii^ch^  %      Per.n  R.    C.^       311  F.  2d  837, 

■—  — 
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839    (1963); 
C.A.    7  -  Stewart  v.    Lincoln-Douglas  Hotel  Corp.  . 

208  F.  2d  379,    381    (1953); 
C.A.    8  -  Walling  v.    Miller,    138  F.  2d  629,    631 

(1943); 
C.A.    10  -  United  States  v.    Star  Construction  Co.  , 

186  F.  2d  666,    669    (1953); 
Dist.    of  Col.    -  Curry  v.    Curry,    65  App.    D.  C.    47, 
79  F.  2d  172,    174   (1935) 
A  brief  statement,    directly  in  point,   from  the  above  de- 
cisions of  the  Supreme  Court  and  the  Circuit  Courts  is  more 
enlightening  than  a  summary  of  those  decisions: 

Pacific  R.    Co.   V.   Ketchum,    supra  --  "If, 
when  the  case  gets  here,    it  appears  that  the  de- 
j  cree  appealed  from  was  assented   to  by  the  appel- 

lant,   we  cannot  consider  any  errors  that  may  be 
assigned  which  were  in  law  waived  by  the  consent,    ..." 
101  U.S.    at  295; 

United  States  v.    Babbitt,    supra  --    "In  R.  R. 
Co.    V.    Ketchum,     101  U.  S.  ,    289,    we  decided  that 
when  a  decree  was  rendered  by  consent,    no  errors 
would  be  considered  here  on  appeal  which  were  in 
law  waived  by  such  a  consent.     .     .     .    The  consent 
to  the  judgment  below  was  in  law,    a  waiver  of  the 
error  now  complained  of.  "    104  U.  S.    at  768; 

Nashville,    C.    &  St.  L.  Ry.    Co.    v.    United  States, 
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the  appeal  fails.  "    228  F.  2d  at  837   (C.  A.  5); 

Pergola  v.    Penn  R.    Co.  ,    supra  --    "No 
error  can  be  asserted  in  the  dismissal  of  the 
claim  under  the  Federal  Employers'   Liability  Act 
as  this  was  done  with  the  consent  of  plaintiff.  " 
311  F.  2d  at  839   (C.  A.    6); 

Stewart  v.    Lincoln-Douglas  Hotel  Corp.  , 
supra    --    "It  is  a  generally  accepted  rule  of  long 
standing  that  a  party  who  agrees  or  consents  to 
the  entry  of  an  order  or  judgment  thereby  waives 
his  right  to  claim  that  the  trial  court  committed 
error  in  the  entry  of  the  order.  "     208  F.  2d  at 
381    (C.  A.    7); 

Walling  V.    Miller,    supra  --    "All  errors 
going  to  the  merits  .     .     .     are  waived  by  consent 
to  the  decree,  "    138  F.  2d  at  631    (.C.  A.    8); 

United  States  v.  All  American  AirwayS; 
supra  --  "Such  a  [consent]  judgment  is  not  re- 
versible. "    180  F.  2d  at  592    (C.A.    9); 

United  States  v.    Star  Construction  Co.  , 
supra  --  "A  party  is  not  aggrieved  by  a  ruling 
regularly  made,   with  his  express  or  implied  con- 
sent, "    186  F.  2d  at  669    (C.  A.    10); 

Curry  v.    Curry,    supra  --    "For  a  consent 
decree,    ...    is  valid  and  binding  upon  all  parties 
consenting,   open  neither  to  direct  appeal  nor  col- 
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lateral  attack.  "    79  F.  2d  at  174   (C.A.    Dist.   of  Col.  ). 

Counsel  for  taxpayers,    in  his  research  of  cases  involving 
consent  or  stipulated  judgments    (including  the  two  circuits    (3d 
and  4th)   not  listed  above)   has  been  unable  to  find  any  authority 
holding  directly  or  indirectly  that  a  consent  judgment  is  appealable. 

Additionally,    it  does  not  appear  possible  that  any  excep- 
tions to  the  rule  mentioned  in  N.  L.  R.  B.    v.    Ochoa  Fertilizer  Corp. 
supra,   apply.    The  exceptions  mentioned  are  lack  of  Federal  juris- 
diction,   lack  of  actual  consent,   and  fraud  in  the  procurement.    The 
Federal    Courts  obviously  have  jurisdiction  of  tax  miatters  and 
the  fact  that  the  consent  judgment    (Appendix   A)   was  prepared  in 
the  office  of  the  United  States  Attorney  and  contains  the  statement, 
"There  exists    [sic]  no  further  issues  left  to  be  litigated  and,   there- 
fore,  this  Stipulated  Judgment  .    .    .    constitutes  a  final  judgment 
of  this  matter,  "    precludes  a  claim  of  fraud  or  lack  of  consent. 
It  is  thus  apparent  that  if  this  Court  decides  the 
lower  court's  judgment  to  be  reversible,   it  will  be  in  direct  con- 
flict with  the  five  United  States  Supreme  Court  cases  cited  above 
together  with  cases  from  eight  Circuits.    As  previously  stated, 
the  Government  has  not  cited  one  appellate  case  holding  a  Con- 
sent   or  Stipulated  Judgment  to  be  appealable. 
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Hi 

THE  GAIN   ON    THE  NOTES   WAS  NOT   DIS 
COUNT   INCOME 


The  Government  argues    "that  the  gain  from  the  payment 
or  retirement  of  the  Notes  does  not  qualify  for  capital  gains 
treatment,    since  the  gain  represents  discount  income^    the  equivalent 
of  interest  and   is  taxable  as  ordinary  income.    United  States  v. 
Midland -Ross  Corp.  ,    381  U  S.    54."      (Government's  brief  p.    21) 
Original  issue  discount  has  been  defined  as  the  difference  be- 
tween the  issue_  price  of  the  obligation  and  its  stated  redemption 
price  at  maturity.     The  two  notes  involved  herein  were  acquired 
by  the  taxpayers  from  a  third  party,    Harry  M     Redfield,    Trustee 
for  an  Iowa  estate    (TC  opinion  B.  B.    Margolis  p.    62-513;    also 
Record  on  Appeal  Court  of  Appeals  9th  Circuit  No.    18499  and 
18500,    Volume  I,    p.    129).     It  would  indeed  be  a  startling  sur- 
prise to  the  financial  world  if,    under  the  circumstances  in  this 
case,    it  was  held  that  the  difference  between  the  purchase  price 
and  the  face  amount  of  the  notes  were  deemed  to  represent 
original  discount  income. 

In  United  States  v.    Midland-Ross  Corp.  ,    supra,    the 
Supreme  Court  stated    "Earned  original  issue  discount  serves 
the  same  function  as  stated  interest,    conceded  ordinary  income 
and  not  a  capital  asset;    it  is  simply    'compensation  for  the  use 
or  the  forbearance  of  money.  '    "   It  is  further  stated   "the   $6 
earned  on  a  one-year  note  for   $106  issued  for  $100  is  precisely 
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like  the  $6  earned  on  a  one-year  loan  of  $100  at  6%  stated  interest. 
The  application  of  general  principles  would  indicate,    therefore, 
that  earned  original  issue  discount,    like  stated  interest,   should 
be  taxed  under  §22(a)    as  ordinary  income.  " 

Obviously,    there  was  no    "original  discount"    in  this  case. 
The  transfer  was  from  Harry  M.    Redfield,    a  third  party,    not  the 
issuer  of  the  notes.     The  record  is  void  of  any  suggestion  of  notes 
issued  at  discount. 

To  repeat,    the  two  notes  were  not  issued  to  the  taxpayers. 
They  acquired  the  notes  from  a  third  party  so  there  can  be  no 
issue  here  of  discount  income. 
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Ill 

THE  GAIN  REALIZED  BY  THE  TAXPAYERS 
ON  THE  SALE  OF  THE  KEARNEY  PARK 
LAND  AND  THE  DISTRIBUTION  OF  ONE- 
HALF  OF  THAT  PORTION  OF  SUCH  LAND 
AS  WAS  NOT  SOLD,  WAS  TAXABLE  AS 
CAPITAL  GAIN. 


The  Government  has  advanced  the  argument  that  "where  two 
or  more  individuals  combine  in  a  joint  enterprise  for  their  mutual 
benefit  with  an  understanding  that  they  are  to  share  in  the  profits  or 
losses     each  to  have  a  voice  in  the  management,    and  the  venture 
acquires  property  and  holds  it  for  sales  to  customers  in  the  ordin- 
ary course  of  the  business  of  such  venture     the  profits  are  clearly 
taxable  as  ordinary  income  rather  than  as  capital  gains.     Luckey  v. 
Commissioner,    334  F.  2d  719  (CA-9)      Brady  v.    Commissioner,    25 
TC  682,    see  also  Baushard  v.    Commissioner,    279  F.  2d  115  iCA-6)." 
(Govt.    Br.    p     25). 

'  In  the  Brady  case  there  were  sixty-eight  improved  residen- 

tial lots  which  were  sold  in  the  following  way  as  indicated  on  pages 
685  and  687  in  the  Tax  Court  Opinion. 

Fifteen  lots  were  sold  on  August  21,    1946     one 
lot  October  18,    1946,    ten  lots  January  31,    1947,    one  lot 
May  5,    1947,    two  lots  September  25,    1947,    seventeen 
lots  October  8,    1947,    eighteen  lots  October  9,    1947 
and  four  lots  August  2,    1948. 

Since  the  issue  involves  "sales  to  customers  in  the  ordinary 
course  of  business"  this  is  a  far  cry  from  the  involuntary  conversion 
feature  of  the  instant  case  where  one  transfer  was  made.     It  should 
be  noted  also  that  a  Mr,    Lawler  who  was  associated  with  the 
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petitioner  Brady  "engaged  principally  in  the  management  of  real 
estate"  and  Mr.    Slocum,    another  associate,    "was  a  licensed  real 
estate  dealer  who  had  carried  on  that  business  for  nearly  forty 
years.  "    A  Mr     Christo,    the  only  other  associate     "was  a  member 
of  the  Pittsburgh  Real  Estate  Board  who  advertised  and  otherwise 
held  himself  out  as  being  in  the  real  estate  business  and  he  derived 
a  substantial  portion  of  his  income  from  real  estate  sales.  " 

In  Luckey  v.    Commissioner,    supra,    the  taxpayers  were  part 
of  a  syndicate  of  seven  members  organized  to  purchase  and  develop 
some  lakeshore  land      The  taxpayers  received  a  part  of  the  distribu- 
tive share  in  the  form  of  lots  rather  than  profits.     The  petitioner 
received  seven  lakefront  lots  and  sold  four  of  them  during  the  tax- 
able years  1958  and  195  9      It  was  held  that  the  taxpayer  received  the 
lots  in  a  distribution  from  a  joint  venture  in  which  he  participated. 
But  note  that  the  special  provision  of  §  735(a)l2)  of  the  1954  Code 
applied  and  that  made  his  profit,    on  the  resale  of  the  lots  (within  five 
years  after  receiving  them)  taxable  as  ordinary  income.     The  gist 
of  the  holding  was  that  the  associated  corporation  developed  tracts, 
built  houses  on  the  tracts  and  sold  them  as  part  of  the  taxpayers' 
business.     These  facts  have  no  relation  to  the  instant  case. 

In  the  Baushard  case,    supra,,    the  petitioner  joined  with  "a 
close  friend  named  Tonti",    who  was  a  real  estate  developer, 
in  the  development  of  certain  property,     A  local  druggist  by  the 
name  of  Haney  invested  money  in  the  venture.     The  property  was 
purchased  for  approximately  $77,  000  and  title  was  taken  in  the 
name  of  two  trustees.     A  corporation  was  organized  by  Tonti 


for  the  purpose  of  subdividing  and  improving  the  property. 
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Sixty-five  separate  sales  were  made  of  the  lots  involving  23  pur- 
chasers.    The  total  sales  prices  received  by  the  corporation  was 
$574,  208.     The  Court  held  that  the  lots  from  which  the  taxpayer 
realized  gains  were  held  primarily  for  sale  to  customers  and 
accordingly  were  not  capital  assets  within  the  meaning  of  the 
statute.     In  its  opinion  the  Sixth  Circuit  stated:    "Whether  the 
arrangements  between  the  two  were  technically  sufficient  to 
constitute  a  joint  venture  we  regard  as  immaterial.     If  not  a 
joint  venture,   the  relationship  of  principal  and  agent  clearly 
existed.  "    It  is  thus  crystal  clear  that  the  Luckey,,   Brady  and 
Baushard  cases  have  no  relevance  in  this  case  whether  or  not 
there  was  a  joint  venture.     Here  there  was  no  subdivision  and 
sale  of  lots.     In  fact,  there  was  only  one  transfer  and  that  was 
to  the  Navy  Department  under  threat  of  condemnation. 

This  Court  is  dealing  with  the  same  two  trusts  (Nos.   473 
and  482)  which  were  the  subject  of  decision  in  Margolis  v. 
Commissioner,    supra.     It  was  there  stated:    [6]  "By  the  agree- 
ment of  June  15,    1956,   the  trusts  acquired  a  new  interest  in  the 
property  -  a  right  to  share  in  any  gain  upon  their  sale.     This 
right,    secured  by  a  Trust  Deed  to  the  property,   constituted  an 
interest  in  the  equity  of  the  property  itself  which  interest  in 
property  was  held  for  sale  by  the  trusts.  " 

It  should  be  noted  that  this  Court  did  not  say  that  the 
trusts  held  the  property  for  sale  to  customers  in  the  ordinary 
course  of  business.     The  Code  provision  clearly  specifies    that 
the  property  must  be  held  for  sale  in  the  ordinary  course  of 
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business  if  ordinary  income  rates  are  to  apply.     In.  the  Margolis 
case  as  the  opinion  of  this  Court  shows,    Margolis'  transactions 
were  considered  "in  seven  groupings.  "    Margolis,   as  the  opin- 
ion indicates,    "for  a  long  period  of  years"  had  been  "engaged  in 
over  4,  000  real  estate  transactions.  "    This  Court  held  in  the 
Margolis  case  that  he  was  in  the  business  of  buying  and  selling 
real  estate  and  that  his  interests  in  Trusts  473  and  482  con- 
stituted capital  assets. 

The  Government  has  failed  to  recognize  the  basis  of 
this  Court's  decision.     The  Margolis  interests  were  capital 
assets  but  Margolis  was  in  the  business  cf  buying  and  selling 
real  estate.     Therefore  in  his  particular  case  the  gain  should  be 
treated  as  ordinary  income  simply  and  solely  because  he  was  in 
the  business  of  buying  and  selling  real  estate  in  the  ordinary 
course  of  his  business. 

Since  our  taxpayers  were  not  in  the  business  of  buying 
and  selling  real  estate  to  customers  in  the  ordinary  course  of 
business  they  are  entitled  to  treat  the  proceeds  under  the  capital 
gains  provisions.     This  follows  irrevocably  from  the  above 
quoted  opinion  of  this  Court  in  Margolis,  where  it  is  said: 
"By  the  agreement  of  June  15,    1956,   the 
trusts  acquired  a  new  interest  in  the  property  - 
a  right  to  share  in  any  gain  upon  their  sale.     This 
right,   secured  by  a  trust  deed  to  the  property, 
constituted  an  interest  in  the  equity  of  the  property 
itself,  which  interest  in  property  was  held  for  sale 
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by  the  trusts.  " 

In  the  next  paragraph  this  Court  then  gives  the  basis  for 
holding  that  Margolis  could  not  have  the  benefit  of  capital  gains 
treatment.     The  trust  was  to  be  ignored  and  the  sale  treated  "as 
a  sale  of  property  held  for  sale  in  the  ordinary  course  of  business.  " 
This  is  not  surprising  since  the  record  shows  Margolis  had  been 
"engaged  in  over  4,  000  real  estate  transactions.  " 


IV 

THERE   WAS   NO   "PROPERTY  HELD   BY  THE 
TAXPAYER   PRIMARILY   FOR   SALE   TO  CUS- 
TOMERS IN    THE   ORDINARY   COURSE   OF   HIS 
TRADE   OR    BUSINESS",  l' 


There  is  no  quarrel  with  the  statement  in  the  Government 
brief,    page  23,    that:     "The  question  of  whether  the  property  in- 
volved was  so  held  within  the  meaning  of  the  exclusionary  lan- 
guage of  §  1221(1)  is  essentially  a  question  of  fact  to  be  deter- 
mined from  the  circumstances  of  each  case.  "    Five  cases  are 
;cited  to  support  this  proposition  including  Starke  v.    Commis- 
sioner,    312  F.  2d  608,    and  Austin  v.    Commissioner,    263  F.  2d 


|460,    decided  in  this  Circuit.     In  the  Starke  case  the  taxpayer 

1  

I 

made  many  sales  of  lots  in  the  San  Diego  area.     He  reported 

the  income  as  capital  gains  and  the  Commissioner  determined 


L_/  This  phrase  is  part  of  §  1221  reproduced  in  the  appendix 

to  the  Government  Brief. 
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that  it  should  have  been  reported  as  ordinary  income.     The  Tax 
Court  sustained  the  Commissioner.     This  Court  reversed  the  Tax 
Court  and  agreed  with  the  taxpayer  stating  "No  one  element  is  dis- 
positive.    But  here  there  is  no  evidence  of  a  campaign  to  sell,    no 
advertising,    no  'holding  out'  ". 

In  Austin  v.    Commissioner,    supra,    the  taxpayer  acquired 
and  sold  many  lots  in  the  Manhattan  Beach  area  of  California  during 
the  period  1918  to  1952.     This  Court  reversed  the  Tax  Court  which 
held  that  the  income  was  ordinary  income  and  not  capital  gains. 
The  Court  stated  "it  is  our  view,    based  upon  the  entire  record, 
that  Petitioner  was  not  engaged  in  the  business  of  selling  real  prop- 
erty during  the  tax  years  in  question,    and  that  the  properties  sold 
were  not  being  held  primarily  for  sale  to  customers.  "    In  the  course 
of  its  opinion  this  Court  stated: 

"We  come  now  to  the  question  as  to  whether 
or  not  these  properties  were  held  by  petitioners 
primarily  for  sale  to  customers  in  the  ordinary 
course  of  petitioner's  trade  or  business.     Admittedly, 
petitioner  was  engaged  in  the  practice  of  law  throughout 
the  period  involved.     He  was  also  active  in  the  civic 
affairs  of  his  home  city.     Was  petitioner  also  engaged 
in  the  business  of  selling  real  estate,    and  was  the 
property  held  primarily  for  sale  to  customers? 
The  words  and  phrases  'trade  or  business', 
'ordinary'  and  'customers'  are  to  be  construed  in 

their  ordinary  meanings.     'To  be  engaged  in  the 

21. 


real  estate  business  means  to  be  engaged  in  that 
business  "in  the  sense  that  the  term  usually  implies."  ' 
Yunker  v.   Commissioner  of  Internal  Revenue,    256 
F.  2d  130  [1  AFTR  2d  1559].     The  word    'business' 
'  .    ,    .   implies  that  one  is  kept  more  or  less  busy, 
that  the  activity  is  an  occupation.     It  need  not  be 
one's  sole  occupation,    nor  take  all  his  time.     It  may 
be  only  seasonal,    and  not  active  the  year  round.     It 
ordinarily  is  implied  that  one's  own  attention  and 
efforts  are  involved  .    .    .    .  '    Snell  v.   Commissioner 
of  Internal  Revenue,    97  F.  2d  891  [21  AFTR  608]. 
As  stated  in  Fahs  v.    Crawford     161  F   2d  315 
[35  AFTR  1228],    at  page  317,     Of  course,    a 
person  may  be  engaged  in  more  than  one  business, 
and  may  carry  on  his  business  through  others. 
Carrying  on  a  business,    however,,    implies  an 
occupational  undertaking  to  which  one  habitually 
devotes  time,    attention,    or  effort  with  substantial 
regularity.     Merely  disposing  of  investment  assets 
at  intermittent  intervals,    without  more     is  not 
engaging  in  business,    even  though  some  prelim- 
inary effort  is  necessary  to  render  the  asset 

saleable 

"The  record  in  this  case  discloses  that 

neither  petitioner  was  a  licensed  real  estate  agent 
or  broker.     They  did  no  advertising  whatsoever  to 
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promote  the  sales  of  their  property.     They  did  not 
post  any  'for  sale'  signs  on  their  property.     They 
did  not  list  their  property  with  real  estate  brokers. 
The  record  does  not  show  a  single  activity  on  the 
part  of  the  petitioners  that  they  were  holding  their 
property  for  sale.     All  that  the  record  shows  is 
that  the  property  was  being  held  by  petitioners.  " 
(Emphasis  added). 

In  the  case  at  bar  there  is  not  an  iota  of  evidence  in  the 
record  indicating  that  the  taxpayers  advertised  the  property,   posted 
"For  Sale"  signs  on  the  property  or  listed  the  property  with  real 
estate  brokers.     As  in  the  Austin  case  "all  that  the  record  shows 
is  that  the  property  was  being  held  by  (taxpayers)". 

Last  month  Commissioner  v.   Tri-S  Corporation  (No.    9839) 
was  decided  in  the  Tenth  Circuit.     That  case  is  startlingly  similar 
to  the  instant  case.     Eighty  acres  of  "raw  and  wholly  unimproved 
land"  were  bought  by  the  taxpayer  on  October  10,    1960       The  State 
!of  Colorado  acquired  20  acres  of  this  land  under  threat  of  condem- 
nation on  October  6,    1961.     The  taxpayer  on  his  return  reported 
the  gain  on  the  20  acres  as  capital  gain.     The  Commissioner  held  it 
to  be  ordinary  income  but  on  petition  to  review  the  Tax  Court 
decided  it  was  capital  gain.     (Tri-S  Corporation  v.    Commissioner, 
48T.C.    316.)    The  Court  of  Appeals  affirmed. 
In  its  Opinion  the  Tenth  Circuit  noted: 

"During  all  times  here  material,    the  taxpayer 
was  engaged  in  the  business  of  a  residential  land 
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developer,    and  developed  and  sold  improved  lots  and 
homes  to  individual  buyers.     'It  sometimes'  purchased 
'finished  sites,  '  built  'houses  on  such  sites'  and  sold 
'them  to  prospective  home  owners.  ' 

"When  it  purchased  the  80 -tract  of  raw  land,    the 
taxpayer  intended  and  planned  at  some  time  in  the  future  to 
develop  60  acres  of  the  80-acre  tract  by  constructing  streets, 
sidewalks,    gutters,    sewers,    and  water  lines,    and  to  build 
homes  on  lots  and  sell  them  to  prospective  customers.     It 
also  then  intended  and  planned  at  some  time  in  the  future 
to  develop  the  20 -acre  tract  sold  to  the  State  as  a  shopping 
center  site  and  to  improve  such  20-acre  tract  for  that  pur- 
pose.    Such  future  plans  were  evidenced  by  a  master  plat 
of  the  80-acre  tract,    showing  planned  future  development, 
prepared  by  the  taxpayer  before  April  7,    1961,  " 
Further  on  the  Court  stated; 

"in  1961  the  State  of  Colorado  desired  to  acquire 
the  20-acre  tract,    later  conveyed  to  it.    for  the  construc- 
tion of  an  arterial  highway,    extending  southerly  from 
Interstate  Highway  No.    70.     On  April  7,    1961,    the 
Colorado  State  Highway  Department  notified  the  taxpayer 
that  condemnation  proceedings  would  be  instituted  to  take 
a  portion  of  the  land  (the  20-acre  tract)  by  eminent  domain 
for  use  as  an  arterial  highway  extending  southerly  from 
Interstate  Highway  No.    70. 

"Negotiations  between  the  taxpayer  and  the 
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Highway  Department  followed  and  on  July  25,    1961, 
the  taxpayer  agreed  to  convey  such  20 -acre  tract 
to  the  State  of  Colorado  for  $130,  000.     The  convey- 
ance was  consummated  on  October  6,    1961. 

"The  Tax  Court  found  the  facts  as  above 
stated,    and  further  found: 

"The  taxpayer,    'after  April  7,    1961,  '  was 
not  holding  the  20-acre  tract  '  "primarily  for  sale 
to  customers  in  the  ordinary  course  of  his  trade  or 
business"  within  the  meaning  of  section  1221(1)'  "* 
and  did  not  sell  such  20-acre  tract  'to  a  customer 
in  the  ordinary  course  of  its  business      It  did  not 
seek  the  sale  to'  the  State  of  Colorado  -or  any  other 
sale  of  that  raw  land.  '     'The  property  sold  was  a 
capital  asset  at  the  time  of  the  sale.  ' 

"In  Coffey  v.   United  States,    10  Cir.  ,    333 
F.  2d  945,    947,    the  court  quoted  with  approval  from 
Friend  v.   Commissioner,    10  Cir.,    198  F.  2d  285, 
287,    as  follows: 

'It  is  the  well  settled  rule  that  whether 
property  sold  or  otherwise  disposed  of  by  a 
taxpayer  was  held  by  him  for  sale  to  customers 
in  the  ordinary  course  of  his  trade  or  business, 
within  the  meaning  of  section  117  [§    1221],    is 
essentially  a  question  of  fact.    -^   -•^   'i-' 

"The  taxpayer  never  at  any  time  held  such 
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20-acre  tract  for  sale  in  its  raw  state  to  customers 
in  the  ordinary  course  of  its  trade  or  business.     It 
intended  to  sell  such  20-acre  tract  at  some  time  in 
the  future,    only  after  it  had  improved  the  same  so  as 
to  make  it  suitable  for  a  shopping  center  or  homesites. 

"During  the  period  from  April  7,    1961,    to 
October  6,    1961,    it  is  clear  under  the  facts  that  the 
taxpayer  was  not  holding  the  20-acre  tract  primarily 
for  sale  to  customers  in  the  ordinary  course  of  its 
trade  or  business       While  prior  to  April  7,    1961,    it 
had  intended  at  some  time  in  the  future  to  improve  the 
20-acre  tract,    so  as  to  render  it  suitable  for  a 
shopping  center  and  to  make  disposition  of  it  for  that 
purpose,    from  and  after  that  date  it  would  have  been 
futile  for  it  to  have  undertaken  to  carry  out  such 
future  plans.     It  clearly  did  not  hold  such  land  for 
sale  to  customers  in  the  ordinary  course  of  its 
trade  or  business  on  July  25,    1961,    when  it  agreed 
to  convey  the  20-acre  tract  to  the  State  of  Colorado, 
and  on  October  6,    1961,    when  it  consummated  such 
conveyance. 

"Accordingly,    the  decision  of  the  Tax  Court 
is  affirmed. 


"4  26  USCA  §  1221  (1954  Ed.  )  in  part  here 

material  reads: 

"'§1221.     Capital  asset  defined 
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'For  purposes  of  this  subtitle,    the  term 
"capital  asset"  means  property  held  by  the  tax- 
payer (whether  or  not  connected  with  his  trade 
or  business),    but  does  not  include- 

'(1)    stock  in  trade  of  the  taxpayer  or 
other  property  of  a  kind  which  would  properly 
be  included  in  the  inventory  of  the  taxpayer  if 
on  hand  at  the  close  of  the  taxable  year,    or 
property  held  by  the  taxpayer  primarily  for 
sale  to  customers  in  the  ordinary  course  of 
his  trade  or  business.    .    .    .  "  " 

This  rather  lengthy  quotation  is  inserted  to  demonstrate 
what  is  contended  to  be  the  proper  application  of  the  capital  gains 
provisions,    particularly  in  a  condemnation  situation      In  Tri-S 
Corporation  the  taxpayer  "was  engaged  in  the  business  of  a  resi- 
dential land  developer"  and  purchased  the  80  acres  with  intention 
of  having  the  condemned  20  acres  developed  "as  a  shopping  center 
site".     Nevertheless,    the  gain  was  held  to  be  capital  gain  not 
ordinary  income. 

It  is  evident  that  the  property  involved  in  Trusts  473  and 

i  482,   herein,    was  handled  in  such  a  way  that  even  the  inferences 
possible  in  Tri-S  Corporation  could  not  here  convert  the  proceeds 

I  into  ordinary  income. 

The  exception  that  applies  to  capital  assets  cuts  both  ways 
as  indicated  in  James  M.    Fidler  v.    Commissioner,    20  T.C,    1081, 
231  F.  2d  138  (CA-9).     The  taxpayer  was  a  radio  announcer  who 
had  bought  certain  books  and  manuscripts  which  he  sold  at  a  loss 
of  $4,  750.     He  deducted  the  loss  on  his  tax  return  as  an  ordinary 
loss.     The  Tax  Court  in  deciding  that  it  was  a  loss  from  a  sale 
of  capital  assets  commented  "had  petitioner  sold  the  literary 
properties  at  a  profit,    he  would  no  doubt  have  claimed  that  they 
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were  capital  assets  and  that  he  would  have  been  entitled  to  the 
favorable  treatment  accorded  to  capital  gains.  " 

This  Court  on  appeal  (Fidler  v.    Commissioner,    231  F.  2d 
138)  sustained  the  Tax  Court  stating  that  Fidler  did  not  hold  the 
property  "primarily  for  sale  to  customers  in  the  ordinary  course 
of  his  trade  or  business.    .    .    .     He  was  not  'engaged  in  a  trade 
or  business  with  respect  to  the  literary  properties.  '  " 

By  the  same  token,    if  the  six  taxpayers  herein  had  been 
unfortunate  enough  to  take  a  loss  on  the  venture,    the  Government 
would  undoubtedly  have  taken  the  position  that  it  was  a  capital  loss 
and  not  an  ordinary  loss. 

V 

THE   NOTES   ARE   CAPITAL   ASSETS 


It  is  difficult  to  understand  how  the  Government  can  argue 
that  the  amount  of  the  difference  between  the  cost  of  the  notes  and 
their  face  value  credited  when  the  $1,  500,  000  was  received  from 
the  Navy  constituted  ordinary  income.     This  Court  in  the  Margolis 
case  settled  this  issue  once  and  for  all.     In  "(5)(a)  as  to  the  notes" 
it  says:     "The  Tax  Court  has  refused  to  treat  the  notes  as  invest- 
ments. "    Then  after  quoting  from  the  Tax  Court  opinion  it  states: 
"We  cannot  agree  .    .    .    .  "  "We  conclude  that  the  notes  were  held 
as  investments;     .    .    .    .  " 
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CONCLUSION 

For  the  foregoing  reasons  it  is  submitted  that  the  judgment 
of  the  lower  Court  should  be  affirmed. 

Respectfully  submitted, 
ERNEST   R.    MORTENSON 
Attorney  for  Appellees. 


■^ 
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LEON  W.    SCALES  and  In  Case  No.    65-269-PH  and  the 
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Plaintiffs, 


ROBERT  A.    RIDDELL.  , 
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65-319-PH;  65-320-PH:65-469-PH; 
65-526-PH;  65-932-PH 

STIPULATED  JUDGMENT 


IT   IS   HEREBY   STIPULATED  AND  ADJUDGED  by  and 

between  Allen  J.    Sutherland   and  Estella   W.    Sutherland,    plaintiffs 
herein,    and  the  United  States  of  America,    defendant  herein, 
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through  their  respective  counsel  of  record,   that: 

1.  The  fair  market  value  of  the  subject  114  acres  of 
real  property  is  $250,  000.  00. 

2.  There  exists  no  further  issues  left  to  be  litigated, 
and,   therefore,   this  Stipulated  Judgment  coupled  with  the  Judgment 
entered  on  February  17,    1966  constitutes  a  final  judgment  of 

this  matter. 

DATED:    March  8,    1967 

JKV 

LEK 

DMF 

Jy  / s /    Ernest  R.     Mortenson 

ERNEST   ]\.    MORTENSON 
Attorney  for  Plaintiffs 

JOHN  K.    VAN   de   KAMP 
United  States  Attorney 
LOYAL   E.     KEIR 
Assistant  U.    S.    Attorney 
Chief,    Tax  Division 
DONALD   M.     FENMORE 
Assistant  U.  S.    Attorney 

/s/    Donald   M.     Fenmore 

DONALD   M~  FENMORE 
Attorneys    for    United  States  of  America 

IT   IS   SO  ORDERED  this 
16  day  of  March,    1967 

i/s/  Peirson  M.     Hall 

I 

i 

United  States  District  Judge 

I  hereby  attest  and  certify  on  Jun  1   1967  that 
the  foregoing  document  is  a  full,    true  and 
correct  copy  of  the  original  on  file  in  my 
office,    and  in  my  legal  custody. 
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JOHN  A.    CHILDRESS 
CLERK,    U.S.     DISTRICT  COURT 
CENTRAL   DISTRICT  OF  CALIFORNIA 

By  I  si    Danny   Ussery        Deputy 

DANNY   USSERY 
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United  States  v.    All  American  Airways,   Inc.  ,    180  F.  2d 
592    (C.  A.    9)   No.    12347 
[Title  of  District  Court  and  Cause.  ] 

STIPULATION 

It  Is  Stipulated  between  plaintiff  and  defendant  United 
States  of  America  through  their  attorneys  of  record: 

1.  That  defendant  United  States  of  America  will  not 
file  an  answer  or  other  or  further  pleading  to  plaintiff's  complaint. 

2.  That  the  action  may  be  dismissed  as  to  all  ficti- 
tiously named  defendants. 

3.  That  plaintiff  may  apply  forthwith  for  judgment  in 
the  form  attached  hereto  marked  Exhibit  A  and  that  the  judgment 
may  be  signed  and  entered  by  the  court  exparte  and  without  ser- 
vice of  a  three-day  written  notice  as  provided  by  Rule  55(b)(2), 
Federal  Rules  of  Civil  Procedure. 

4.  That  the  judgment  may  be  signed  and  entered  on 
the  allegations  in  plaintiff's  complaint  without  supporting  evidence 
i[13]   and  without  other  or  further  compliance  with  rule  55(e), 
Federal  Rules  of  Civil  Procedure. 

Dated:  June  3rd,    1949. 

JAMES   M.    CARTER, 

United  States  Attorney. 

E.    H.    MITCHELL, 

Assistant  U.    S.   Attorney. 

EUGENE  HARPOLE  and 

ROBERT  D.  SCOTT, 

Special  Attorneys,   Bureau  of 
Internal  Revenue. 
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By  /s/  EUGENE   HARPOLE, 

Attorneys  for  Defendant, 
United  States  of  America. 
GUTHRIE,    DARLING    & 
SHATTUCK, 
By    /s/  MILO  V.    OLSON 

Attorneys  for  Plaintiff. 
[Endorsed]:   Filed  June  7,    1949. 


[Title  of  District  Court  and  Cause.  ] 

JUDGMENT 

The  motion  of  defendant  United  States  of  America  to  dis- 
miss the  above -entitled  action  having  been  argued,    heard  and 
denied  on  May  16,    1949,    and  plaintiff  and  defendant  United  States 
of  America  having  stipulated  in  the  record  of  the  above-entitled 
proceeding  that  no  answer  or  further  pleading  to  plaintiff's  com- 
plaint will  be  filed  by  defendant  United  States  of  America,   and  the 
court  having  been  fully  advised  and  good  cause  therefor  appearing. 

It  is  Found,   Ordered,   Adjudged   and  Decreed: 

1.  That  this  Court  has  jurisdiction  of  the  cause  of 
action  set  forth  in  plaintiff's  complaint. 

2.  That  all  of  the  allegations  in  plaintiff's  complaint 
I  are  true,    except  the  allegations  in  Paragraph  III  thereof  which 

are  found  to  be  immaterial. 

3.  That  plaintiff  is  the  owner  of  the  following  de- 
scribed  [18]   airplanes  which  are  the  subject  matter  of  the 
within  action: 

One  Douglas  DC-3,  No.  NC54312,  purchased  May  19,  1948; 
One  Douglas  DC -3,  No.  NC49277,  purchased  May  19,  1948; 
One  Douglas  DC-3,   No.   NC16839,   purchased  June  15,    1948. 
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4.  That  the  action  be  and  it  is  dismissed  as  against 
the  fictitiously  named  defendants. 

5.  That  plaintiff  is  a  bona  fide  purchaser  of  the  air- 
planes described  in  Paragraph  3  of  this  judgment  without  notice 
of  any  claim  of  defendant,   United  States  of  America,   in  and  to 
any  of  said  airplanes  because  of  the  failure  of  defendant.    United 
States  of  America,    to  record  any  notice  or  claim  of  its  tax  lien 
or  liens  against  Northern  Airlines,   Inc.  ,   with  the  Civil  Aero- 
nautics Board  or  the  administrator  of  the  Civil  Aeronautics 
Board  in  accordance  with  the  provisions  of  the  Civil  Aeronautics 
Act  prior  to  the  time  plaintiff  acquired  ownership  of  said  airplanes. 

6.  That  defendant  United  States  of  America  has  no 
estate,    right,   title,   interest  or  lien  in  or  to  any  of  the  airplanes 
described  in  Paragraph  3  of  this  judgment,    prior,   superior  or 
adverse  to  the  estate,   right,    title  and  interest  of  plaintiff. 

7.  That  defendant  United  States  of  America  and  all 
persons,   firms,    corporations  and  bodies  politic  acting  under  or 
through  defendant  United  States  of  America  be  and  they  are  for- 
ever barred  and  enjoined  from  asserting  any  claim  in  or  to  any  of 

J  the  airplanes  described  in  Paragraph  3  of  this  judgnnent  as  against 
plaintiff's  interest  and  ownership  therein,   by  reason  of  or  arising 
out  of  any  unpaid  taxes  owing  or  claimed  to  be  owed  by  Northern 
Airlines,   Inc.  ,    to  defendant  United  States  of  America. 

8.  That  plaintiff's  right,   title,   interest  and  possession 
in  and  to  the  airplanes  described  in  Paragraph  3  of  this  judgment 
be  and  they  are  quieted  against  any  right,   title,   interest,    lien  or 
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claim  of  defendant  United  States  of  America  or  any  person,   firm, 

corporation  or  body  politic  acting  under  or  through  defendant 

United  States  of  America. 

Dated:   June  7,    1949. 

By  /s/  JACOB   WEINBERGER, 
U.  S.  District  Judge. 

[Endorsed]:   Filed  June  7,    1949    [19] 
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EXCERPT  FROM   RECORD  --  MOTION   FOR 
REHEARING      UNITED   STATES  v.    ALL  AM- 
ERICAN AIRWAYS,     180  F.  2d  592    (C.  A.  -9) 

#12347 


3.  The  mechanics  which  the  parties  chose  in  the  court 

below,  for  the  purpose  of  giving  effect  to  their  intention  to  elimi- 
nate further  useless  proceedings  in  the  trial  court  and  to  pave  the 
way  for  the  prompt  entry  of  a  judgment  from  which  United  States 
, could  prosecute  its  appeal,    consisted  of  the  stipulation.     [R.  13-14. 
iAside  from  disposing  of  the  action  as  to  the  fictitiously  named 
[defendants,    the  stipulation  does  no  more  than  state:   (1)   that  the 
United  States  would  not  plead  over,   i.  e.  ,   that  it  would  stand  on 
jits  motion  to  dismiss;    (2)    that  the  appellee  could  apply  forthwith 
for  judgment,   which  was  approved  as  to  form;    (3)    that  the  three- 
jday  notice  required  by  Rule  55(b)(2)    of  the  Federal  Rules  of  Civil 
[Procedure  was  waived;    and   (4)    that  the  judgment  could  be  entered 
on    the  allegations  of  the  complaint,    without  the  introduction  of 
evidence  prescribed  by  Rule  55(e)   of  the  Federal  Rules  of  Civil 

procedure. 
I 

We  submit  that  a  detailed  analysis  of  the  terms  of  the 

jstipulation  establishes  beyond  the  possibility  of  any  doubt  that^ 

other  than  as  to  form  and  as  to  the  procedural  requirements  above 

indicated,   there  was  no  consent  by  the  United  States  to  a  judgment 

against  it.     The  first  paragraph  merely  announces  that  the  United 

i 

iStates  would  not  plead  over,   while  the  second  paragraph  disposes 

I 

of  the  fictitiously  named  defendants,    and,    quite  obviously,    no 
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consent  to  a  judgment  could  possibly  be   "interpreted"   from  either 
of  those  paragraphs.     The  statement  in  paragraph  three  that 
"plaintiff  may  apply  forthwith  for  judgment  in  the  form  attached 

hereto  marked   Exhibit  A"    [R.    13]   is  clearly  no  more  than  an 

5/ 
approval  as  to  the  form  of  the  judgment,—     and  obviously  no 

consent   can  be  implied  from  that.     The  further  statenment  in  para- 
graph three  of  the  stipulation,    "that  the  judgment  may  be  signed 
•  and  entered  by  the  court    ex  parte   and  without  service  of  a  three- 
day  written  notice  as  provided  by  Rule  55(b)(2),    Federal  Rules  of 
I  Civil  Procedure"    [R.    13],    is  clearly  only  a  waiver  of  that  three- 
j  day  notice,  and  it  would  be  palpably  wrong  to  construe  that 

i  language  as  amounting  to  a  consent  on  the  part  of  the  United  States 

i 

to  the  entry  of  a  judgment  against  it,    we  submit,    .     .    .    Besides 

I 
serving  as  a  deterrent  against  such  cooperation  between  counsel 

I  in  the  future,   the  decision  of  this  Court  in  this  case,   if  per- 
'  mitted  to  stand,   would  constitute  an  unjust  and  unwarranted 
I  deprivation  of  the  right  of  the  United  States  to  appeal  by  errone- 
j  ously  assuming  that  the  United  States  had  consented  to  the  judg- 
ment against  it,  whereas  in  fact  it  had  merely  agreed  to  the  form 
of  the  judgment  and  agreed  to  do  away  with  certain  procedural 
requirements. 

4.  It  is  our  position  that  the  language  of  the  stipulation 

itself  establishes  beyond  any  possible  doubt  that,    aside  from 
agreeing  as  to  matters  of  form  or  procedure,    the  United  States 
did  not  consent  to  the  entry  of  a  judgment  against  it.    However, 
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stipulation  --  which  we  emphatically  insist  is  impossible  ~-  such 
doubt  would  be  readily  dispelled  by  an  analysis  of  the  judgment 
itself.     [R.    14-16]   It  does  not  contain  even  the  slightest  sugges- 
tion that  the  judgment  is  a   "consent  judgment.  "    The  preliminary 
or  opening  paragraph  of  the  judgment    [R.    14-15]   merely  shows 
that  the  court  is  deciding  the  case  after  the  United  States,   whose 
motion  to  dismiss  had  been  denied,   had  declined  to  plead  over  -- 
i.  e.  ,  was  standing  on  its  motion,   just  as  a  litigant  would  stand  on 
his  demurrer  under  the  old  practice. 

7.  Finally,   attention  is  invited  to  a  further,   and  indeed 

quite  significant,   indication  that  the  judgment  appealed  from  was 
not  a  "consent"   judgment.     The  appellee  has  at  no  time  claimed 

that  the  judgment  appealed  from  was  a  "consent  judgment"  -- 

8/ 
neither  in  its  brief,   nor  at  the  oral  argument  before  the  Court.  ~ 


8_/  No  question  as  to  whether  the  judgment  appealed  from  might 

be  a   "consent  judgment"   was  raised  even  by  the  Court  at 
the  oral  argument.    Aside  from  the  merits  of  the  appeal, 
the  only  query  raised  by  the  Court  was  as  to  whether  Rule 
55(e),     requiring  the  submission  of  evidence  before  a  de- 
fault judgment  can  be  entered  against  the  United  States, 
might  not  have  to  be  complied  with  literally  --  as  to  which 
query  counsel  pointed  out  that,    in  substance,    what  had  been 
done  was  the  same  as  stipulating  the  facts  in  the  case. 
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Wherefore,    in  view  of  the  foregoing,    the  United  States 

respectfully  requests  that  this,    its  petition  for  rehearing,   be 

granted  by  this  Honorable  Court,    and  that  the  Court's  per  curiam 

opinion  and  judgment  rendered  and  entered  herein  on  February  17, 

1950,   be  vacated  and  set  aside  and  that  a  rehearing  be  granted  and 

the  appeal  of  the  United  States  be  considered  on  the  merits. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 

Assistant  Attorney  General; 

Ellis  N.    Slack, 

Harry  Marselli, 
Special  Assistants  to  the  Attorney  General. 


Ernest  A.    Tolin, 

United  States  Attorney; 

E.    H.    Mitchell, 

Assistant  United  States  Attorney. 

March  13,    1950. 
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(Attached  to  Harpole  Affidavit) 

Exhibit   A. 

Stanley  W^  Guthrie  Trinity  8104 

Hugh  W.    Darling 

Edward  S.    Shattuck 

Milo  V.    Olson 

Arthur  C.    Jones,   Jr. 

George  G.   Gute 

Law  Offices 
GUTHRIE,    DARLING    &   SHATTUCK 
737   Pacific   Mutual  Building 
Los  Angeles    14 

May  16,     1949 

Mr.    Eugene  Harpole 
Mr.    Robert  D.    Scott 
Bureau  of  Internal  Revenue 
1727  Federal  Building 
Los  Angeles  12,    California 

Gentlemen: 

All  American  v.    U.  S, 
Enclosed  is  a  notice  of  ruling.      I  understand  the  defendant  will 
not  answer  but  will  take  an  appeal. 
',  Cordially, 

MILO  V.    OLSON 
MILO  V.    OLSON, 

of 
GUTHRIE,    DARLING  &  SHATTUCK. 

|WIVO:r 
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Exhitib  B. 

TELETYPE   UNIT 

MAY    31   AM  8:19 
PUBLIC  BLDGS.    ADM 
LOS  ANGELES 
T 
402   LA  WAY  J-D 

WASHINGTON   DC    5-31-49      1114A 

CARTER   UNITED   STATES  ATTORNEY 

LA 

RE   ALL  AMERICAN  AIRWAYS   INC   VERSUS   UNITED 
STATES  NUMBER   8860-WC   YOUR  REFERENCE   EHM/EH/ 
RDS/MRK   LET  JUDGMENT   BE   ENTERED   ON  GOVERNMENTS 
MOTION    TO  DISMISS.    ADVICE   CONCERNING   ATTORNEY 
GENERALS  DICISION  ON  QUESTION  OF   APPEAL  WILL  BE 
FORWARDED   ON  AN  EARLY   DATE. 

CAUDLE   ASSISTANT  ATTORNEY  GENERAL       JUSTICE 
DEPARTMENT 
8860-WC 
RR    1116A 
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No.  22020 
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United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


BEATRICE  M.  MACOMBER, 

Appellant. 


vs. 


JAMES  BOSE  and  ETHYL  JOYCE  BOSE, 

Appellees. 


APPELLANT'S  BRIEF 


Appeal  from  the  United  States  District  Court 
for  the  District  of  ifwi^^i^  P  Q 

AUG  2 1  1967 
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JURISDICTION  OF  THE  COURTS 

The  jurisdiction  of  the  District  Court  is  based  upon 
28  use,  Sec.  1331. 

The  jurisdiction  of  this  Court  of  Appeals  is  based 
upon  28  use,  Sec.  1291,  this  being  an  appeal  from  a 
final  judgment. 

STATEMENT  OF  THE  CASE 

The  parties  own  different  tracts  of  land  within  Gla- 
cier National  Park,  deriving  their  respective  owner- 
ships from  predecessors  who  homesteaded  these  lands 
prior  to  creation  of  Glacier  Park  in  1914.  The  action 
concerns  a  dispute  over  the  rights  to  waters  of  a  spring 
on  a  third  tract  of  land,  owned  by  the  United  States 
of  America. 

The  appellant  is  the  successor  to  her  mother,  Lydia 
C:omeau,  in  ownership  of  her  tract.  In  1936,  Lydia 
ZIomeau  owned  other  lands  in  Glacier  Park  as  well, 
md  at  that  time  she  conveyed  to  the  United  States 
I'-^ot  3  of  Section,  Township  33  North,  Range  18  West. 
.n  the  deed,  it  was  agreed  between  her  and  the  United 
:5tates  that  she  should  have  all  water  rights  in  the 
fpring  on  Lot  3,  including  the  right  to  place  a  dam 
)r  tank  in  the  spring  to  store  water,  and  a  right  of 
vay  for  a  pipe  line  to  carry  water  to  the  tract  now 
)wned  by  Appellant.  It  was  further  agreed  that  the 
vater  right  so  provided  should  pertain  only  to  the 
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This  suit  is  the  result. 

We  are  now  considering  the  appeal  from  an  order 
of  the  lower  Court  dismissing  the  Complaint  on  the 
ground  of  lack  of  jurisdiction. 

ARGUMENT 

There  is  no  diversity  of  citizenship.  The  alleged 
value  of  the  water  rights  in  excess  of  $10,000.00  is 
open  to  question,  nothing  appearing  beyond  the  bare 
statement.  The  rights  of  both  parties  originated  prior 
to  the  creation  of  Glacier  National  Park,  under  Mon- 
tana law,  and  the  creation  of  the  Park  as  a  separate 
entity  had  no  effect,  adverse  or  otherwise,  upon  them. 
This  was  the  reasoning  upon  which  the  dismissal  order 
of  the  lower  Court  was  based,  and  soundly  and  proper- 
ly so.  16  U.  S.  C.  Sec.  161:  "Nothing  herein  contained 
shall  affect  any  valid  claim,  location  or  entry  existing 
under  the  land  laws  of  the  United  States  before  May 
11,  1910,  or  the  rights  of  any  such  claimant,  locator 
or  entryman  to  the  full  use  and  enjoyment  of  his  land." 

The  cases  cited  by  appellant  in  her  brief  all  ap- 
pear to  do  with  events  and  circumstances  which  arose 
following  the  acquisition  of  territorial  jurisdiction  by 
the  United  States,  and  involving  a  Federal  question. 

Opposed  to  this  view  are: 

Mater  v.  HoUey,  200  Fed.  2nd  123,  and  cases  cited 
therein 

C.  R.  I.  &  P.  Ry.  V.  McGlinn,  114  U.  S.  542 
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Jas.  Stewart  &  Co.  v.  Sadrakula,  309  U.  S.  94 

Misner  v.  Cleveland  Wrecking  Co.,  25  Fed.  Supp. 
763 

In  the  C.R.I.  &  P.  Ry.  case  cited  above,  the  Court 
"declared  the  rule  to  be  that  when  legislative  power 
over  territory  is  transferred  from  one  sovereign  to  an- 
other, the  then  existing  laws  of  the  surrendering  sover- 
eign for  the  protection  of  private  rights,  so  far  as  con- 
sistent with  the  laws  of  the  new  sovereign,  continue 
in  force  until  abrogated  or  altered  by  the  new  sover- 
;  eign.  This  principle  was  there  held  applicable  to  the 
;  cession  by  a  state  to  the  United  States  of  land  for  a 
military  reservation  such  as  is  here  involved.  This  as- 
sures that  no  area,  however  small,  will  be  left  without 
I  laws  regulating  private  rights." 

Where  diversity  of  citizenship  does  not  exist,  ju- 
I  risdiction  of  the  district  court  can  be  sustained  only 
on  the  ground  that  the  case  arises  under  the  Consti- 
tution or  laws  of  the  United  States;  otherwise  the  bill 
must  be  dismissed.  Gustafson  v.  California  Trust  Co., 
■  73  Fed.  2nd  765.  In  that  case  a  cancellation  of  a  con- 
tract for  deed  was  sought,  the  land  lying  in  the  public 
domain  of  the  United  States.  This  alone  was  not  suf- 
ificient  to  sustain  federal  court  jurisdiction. 

In  Shoshone  Mining  Co.  v.  Rutter,  177  U.  S.  505, 
507,  an  adverse  mining  claim  in  federal  court  was  dis- 
missed in  favor  of  an  adverse  decision  on  the  same 
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state  of  facts  in  a  state  court.  In  the  language  of  the 
court:  This  case  "does  not  really  and  substantially  in- 
volve a  dispute  or  controversy  respecting  the  validity, 
construction  or  effect  of  a  federal  law." 

Federal  Courts  generally  were  admonished  in 
Poindexter  v.  Board  of  Supervisors,  177  Fed.  Supp. 
852  that  they  should  be  zealous  to  avoid  expansion  of 
federal  jurisdiction  and  should  scrutinize  carefully  the 
pleadings  and  facts  before  assuming  jurisdiction  on 
the  ground  of  an  alleged  federal  question  being  in- 
volved. 

To  the  same  purport  is  the  decision  in  Tsang  v. 
Kansas,  173  Fed.  2nd  204,  where  the  court  dismissed 
a  suit  brought  by  an  employe  against  his  employer 
for  Veterans  benefits,  after  he  had  lost  a  suit  on  the 
same  facts  in  the  state  court. 

In  Brown  v.  City  of  Wisner,  La.,  122  Fed.  Supp. 
736,  the  court  held  that  an  incidental  federal  question 
is  not  an  adequate  basis  on  which  federal  jurisdiction 
may  attach. 

Still  another  decision  to  the  same  effect  is  Central 
111.  Pub.  Service  Co.  v.  City  of  Bushnell,  109  Fed.  2nd 
26,  where  a  municipality  proposed  to  erect  a  rival 
power  plant  with  a  grant  of  money  under  the  Federal 
National  Recovery  Act,  and  the  plaintiff  sought  to 
enjoin  it.  Said  the  court,  dismissing  the  complaint  at 
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p.  31:  "The  issue  presented  is  strictly  one  involving 
a  local  question.  In  the  absence  of  a  substantial  fed- 
eral question the  federal  courts  are  neither  re- 
quired to  consider  local  causes  of  action  nor  are  they 
allowed  to  do  so." 

CONCLUSION 

The  appellees  submit  that  this  suit  was  improper- 
ly brought  in  the  district  court.  There  is  no  diversity 
of  citizenship.  No  Federal  or  constitutional  question  is 
raised.  No  reason  is  advanced  nor  does  any  appear 
why  resort  was  not  first  had  to  the  state  courts.  The 
controversy  is  strictly  local,  between  neighboring  land- 
owners, and  the  mere  fact  its  situs  is  in  a  national  park 
does  not  create  federal  jurisdiction. 

The  appeal  herein  should  be  dismissed. 

Respectfully  submitted, 
HAROLD  F.  SMITH 
Attorney  for  Appellees 

HAROLD  F.  SMITH 
Office  and  P.  O.  Address 
P.  O.  Box  731 
Kalispell,  Montana  59901 

I  certify  that  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19,  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
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cuit,  and  that,  in  my  opinion,  the  foregoing  brief  is  in 
full  compliance  with  those  rules. 

HAROLD  F.  SMITH 
Attorney  for  Appellees 

IT  IS  HEREBY  CERTIFIED  that  copies  of  this 
brief  have   been  served  upon  James  A.   Gumming, 


Counsel  for  the  Appellant,  this../.. Z..^..  day  of  Sep- 
tember 1967. 


HAROLD  F.  SMITH 
Attorney  for  Appellees 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  judgments  entered  on  February 
28,  March  2,  March  8,  and  March  14,  1967,  by  the  United 
States  District  Court  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  pursuant  to  an  order  entered  on 
February  20,  1967,  quashing  service  on  certain  defendants 
and  denying  plaintiif 's  motion  to  file  an  amended  complaint 
to  state  the  true  names  of  defendants  designated  in  the 
original  complaint  as  Black  Union,  Blue  Union,  Ked  Union, 
Green  Union,  Brown  Union  and  Yellow  Union  (R.  470-472). 
Plaintiff  filed,  on  June  8,  1967,  a  timely  Notice  of  Appeal 
under  28  U.S.C.  1291. 

STATEMENT  OF  THE  CASE 


I 


] 


Plaintiff  filed  a  complaint  for  damages  for  secondary 
boycott  pursuant  to  Section  303  of  the  Labor  Management 
Relations  Act,  1947,  as  amended  by  the  Labor  Management 
Reporting  and  Disclosure  Act  of  1959  (29  U.S.C.  187),  on, 
January  30,  1962.  Named  as  defendants  were  certain  speci- 
fied labor  organizations  (stiU  parties  to  the  case  in  the  Dis- 
trict Court)  and  six  other  labor  organizations  designated 
by  fictitious  names  (R.  1).  Plaintiff,  at  the  time  of  the  filing 
of  the  original  complaint,  did  not  know  the  true  names  of 
these  six  defendants  and  prayed  for  leave  to  amend  his 
complaint  to  set  forth  the  true  names  when  they  were  ascer- 
tained (R.  3).  Plaintiff  had  difficulty  learning  the  names  of 
those  defendants  because  of  prolongation  of  discovery  pro- 
cedures by  other  defendants.  It  is  that  prolongation  that 
the  District  Court  has  given  the  defendants  the  advantage' 
of  in  quashing  service  when  they  were  finally  identified  and 
served. 

On  August  30,  1962,  plaintiff  received  partial  answers  to 
interrogatories  which  included  the  names  of  approximately 
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;hirty  labor  organizations,  including  five  of  the  six  appellees, 

n  a  context  which  made  it  impossible  to  ascertain  what  each 

Organization's  participation,  if  any,  had  been  in  the  events 

iilleged  in  the  complaint.  The  name  of  the  sixth  defendant 

|tvas  mentioned  in  the  balance  of  answers  to  interrogatories 

jiled  October  2,  1962,  in  a  similar  context  (R.  55), 

I   As  of  July  23,  1963,  plaintiff,  being  still  uncertain  which 

u'ganizations  among  the  plethora  named  in  the  answers 

0  interrogatories  had  actually  participated  in  the  events 

Iilleged  in  the  complaint,  filed  a  motion  for  an  order  to  com- 

|)el  further  answers  (R.  78),  which  motion  was  granted  on 

lUigust  14,  1963  (R.  81).  In  the  further  answers  (not  filed 

imtil  October  13,  1963)   counsel  for  defendant  Monterey 

pounty  Building  and  Construction  Trades  Council  included 

jn  insert  which  should  have  been  included  in  the  answers 

,iled  a  year  before  (R.  89).  This  insert  gave  plaintiff  its 

|irst    confirmation    that    the    Building    and    Construction 

'rades    Department,    AFL-CIO,    (R.    91)    the    Operative 

'lasterers  and  Cement  Masons  International  Association  of 

jhe  United  States  and  Canada,  AFL-CIO,  the  International 

Tod  Carriers,  Building  and  Common  Laborers  Union  of 

[Lmerica,  AFL-CIO,   and  the   Building  and   Construction 

'rades  Council  of  Santa  Clara  County  (R.  92)  had  each 

teen  present  on  its  own  behalf  at  a  meeting  where  some  of 

le  events  alleged  in  the  complaint  occurred  or  were  dis- 

lassed.  Prior  mention  of  the  two  international  unions  had 

hown  only  that  two  of  the  twenty-one  local  unions  which 

■'ere  members  of  the  Monterey  County  Building  and  Con- 

truction  Trades  Council  were  affiliated  with  them  (R.  38). 

'rior  mention  of  the  Building  and  Construction  Trades 

)epartment,   AFL-CIO,  had   shown   only   that  defendant 

lonterey  County  Council  and  the  Building  and  Construc- 

Lon  Trades  Council  of  Canta  Clara  County  had  charters 
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granting  territorial  jurisdiction  to  their  respective  areas 
from  the  national  organization  (E.  43). 

Within  three  years  after  the  filing  of  the  complaint,  to 
wit,  on  September  21,  1964,  California  State  Council  of 
Carpenters  was  served  with  summons  and  complaint,  iden- 
tifying it  as  Black  Union  named  in  the  original  complaint 
(R.  100).  (This  defendant's  answer  was  filed  December  3, 
1964.)  At  the  time  of  such  service  the  information  then 
available  to  plaintiff  was  used  to  attempt  to  obtain  serv- 
ice on  another  of  the  defendants.  However,  the  description 
which  plaintiff  had  was  so  inadequate  that  only  the  Cali- 
fornia State  Council  of  Carpenters  could  be  served,  the 
United  States  Marshal  being  unable  to  effect  service  on  the 
other  defendant  because  of  the  inadequate  description  (R. 
212). 

Because  of  the  difficulty  the  marshal  had,  plaintiff  sent 
more  interrogatories  to  defendant  Monterey  County  Coun- 
cil on  September  16,  1964,  in  an  attempt  to  discover  the 
identity  of  persons  attending  a  certain  meeting  pertaining 
to  the  events  alleged  in  the  complaint.  Answers  were  filed  to 
these  interrogatories  on  November  25,  1964,  but  were  un- 
productive of  any  information  which  would  have  enabled 
plaintiff  to  ascertain  the  identity  or  activities  of  undisclosed 
defendants  (R.  102,  103). 

Thereupon  plaintiff  promptly  noticed  oral  depositions  of 
four  of  defendant  Monterey  County  Council's  officers,  which 
were  taken  on  January  6,  1965  (R.  108,  111,  114,  117). 
Through  these  depositions,  in  combination  with  the  previous 
answers  to  written  interrogatories,  plaintiff  was  able  to 
identify  the  defendants  with  enough  particularity  for  the 
marshal  to  effect  service  on  them.  | 

The  remaining  five  defendants  were  served  on  the  fol- 
lowing dates:   (1)  Building  and  Construction  Trades  De- 
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partment,  AFL-CIO  —  May  8,  1965  (R.  139) ;  (2)  State 
Building  and  Construction  Trades  Council  of  California  — 
May  19,  1965  (R.  140);  (3)  Building  and  Construction 
I  Trades  Council  of  Santa  Clara  and  San  Benito  Counties  — 
May  11, 1965  (R.  141) ;  (4)  Operative  Plasterers  and  Cement 
JMasons  International  Association  of  the  United  States  and 
Canada,  AFL-CIO  —  May  20,  1965  (R.  142) ;  (5)  Inter- 
national Hod  Carriers,  Building  and  Common  Laborers 
[Union — May  7,  1965  (R.  143).  These  defendants  were  iden- 
[tified  as  Blue  Union,  Red  Union,  Green  Union,  Brown 
jUnion  and  Yellow  Union,  respectively. 

After  several  months  the  defendants  moved  to  dismiss 
on  the  grounds  that  the  statute  of  limitations  had  run.  The 
motion  was  denied  on  December  9,  1965,  the  District  Court 
holding  that  "m  the  present  context,  the  defense  of  the 
statute  of  limitations  may  more  appropriately  be  asserted 
by  answer  than  by  motion  to  dismiss."  (Emphasis  added.) 
|(R.  247-248).  The  District  Court  further  specifically  re- 
served the  riding  on  the  statute  of  limitations  defense  until 
lime  of  trial  (R.  248). 

On  January  17,  1966,  the  District  Court  refused  to  cer- 
tify its  order  of  December  8,  1965,  to  permit  an  interlocu- 
:ory  appeal  to  be  taken,  holding  that  there  was  no  con- 
;rolling  issue  of  law  involved,  but  merely  an  application  of 
:he  "well-established  rule  that  the  aijplication  of  the  statute 
of  limitations  to  a  given  case  ought  not  to  be  decided  on  a 
notion  to  dismiss  when  such  application  raises  factual 
ssues."  (R.  299).  Defendants  then  renewed  their  motion  to 
fiismiss  in  their  Partial  Pre-Trial  Statement  of  November 
15,  1966  (R.  316). 

The  District  Court  through  another  judge  reversed  itself 
)y  its  order  of  February  20,  1967,  quashing  service  of  sum- 
mons and  denying  plaintiff's  motion  to  amend  to  identify 
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properly  the  fictitiously-named  defendants  on  tlie  ground- 
that  the  statute  of  limitations  had  run  before  they  were 
served  (R.  470).  It  is  from  the  judgments  based  on  this  re- 
versal of  the  prior  order  that  plaintiff  appeals. 

SPECIFICATION  OF  ERRORS  RELIED  ON 

1.  The  District  Court  erred  by  its  order  of  February  20, 
1967,  in  that  the  only  proper  remedy  for  defendants  to 
pursue  was  a  motion  to  dismiss  for  want  of  prosecution 
under    Rule    41(b)    instead    of    a    motion    for    summary; 
judgment. 

2.  The  District  Court  erred  by  its  order  of  February  20, 
1967,  in  holding  the  action  had  never  been  "commenced" 
against  these  defendants.  'jd 

3.  Even  if  the  statute  of  limitations  were  apx)licable,  the 
District  Court  erred  by  its  order  of  February  20,  1967,  inii 
that  the  issues  considered  were  issues  of  fact  which  could 
be  resolved  only  after  trial. 

4.  The  District  Court  erred  by  its  order  of  February  20, 
1967,  and  its  order  of  April  26,  1967,  in  treating  the  Call-' 
fornia  State  Council  of  Carpenters,  which  had  been  served 
eight  months  earlier  than  the  others  and  which  had  entered 
a  general  appearance  by  iiling  its  answer,  in  the  same,, 
manner  as  the  other  of  these  defendants. 
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QUESTIONS  PRESENTED 

1.  Was  a  motion  to  dismiss  for  want  of  prosecution  un- 
der Rule  41(b)  the  only  available  remedy  for  defendants? 

2.  Had  an  action  been  commenced  against  these  de- 
fendants ? 

3.  Were  the  issues  which  were  raised  issues  of  fact  to  be 
resolved  only  after  trial?  ^ 

4.  Should  the  California  State  Council  of  Carpenters 
have  been  treated  in  the  same  manner  as  other  defendants! 


i 
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ARGUMENT 
I.     Rule  41(b)  Provided  the  Only  Remedy  for  Defendants. 

Federal  Rule  of  Civil  Procedure  41(b)  states: 

"For  failure  of  the  plaintiff  to  prosecute  ...  a  de- 
I         fendant  may  move  for  dismissal  of  an  action  or  of  any 
claim  against  him." 

I  This  rule  is  the  only  rule  applicable  to  what  defendants 
allege  that  plaintiff  has  done,  i.e.,  failed  to  prosecute,  in 
this  instance  by  not  effecting  service  of  process  within  a 
proper  (but  unsi)ecified)  time  after  the  filing  of  the  com- 
plaint.  Defendants  have  simply  misconstrued  the  statute  of 
limitations  and  have  failed  to  recognize  the  only  procedure 
open  to  them.  The  statute  of  limitations  concerns  only  the 
commencement  of  an  action  and  is  governed  by  Rule  3;  it 
has  nothing  to  do  with  the  service  of  process.  If  defendants 
wish  to  seek  relief  on  the  ground  that  service  of  process  was 
aot  effected  within  a  proper  time.  Rule  41(b),  which  they 
have  never  invoked,  is  their  sole  remedy.  They  have  mis- 
Itakenly  assumed  that  the  statute  of  limitations  has  some- 
thing to  do  with  service  of  the  summons,  but  it  does  not 
mder  the  federal  rules. 

Moore  Co.  of  Sikeston,  Mo.  v.  Sid  Richardson  Carbon  S 
7as  Co.,  347  F.2d  921  (8th  Cir.,  1965),  clearly  holds  that 
Uule  41(b)  is  the  proper  remedy  to  protect  a  defendant 
igainst  any  unreasonable  delay  in  the  service  of  i)rocess. 
The  court  stated  at  page  923 : 

I  "It  appears  to  us  that  Rule  41(b)  provides  adequate 

protection    against    unreasonable    delay    in    serving 
process  or  in  prosecuting  the  suit. 

If  Rule  3  is  read  in  connection  with  other  rules,  no 
supi)ort  is  found  for  defendant's  position  [reasonable 
diligence  in  obtaining  service  of  process  is  required,  in 
addition  to  the  tiling  of  a  complaint,  to  toll  the  statute 
of  limitations].  Rule  4(a)   makes  it  the  duty  of  the 
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clerk  to  issue  summons  forthwith  after  the  filing  of  the 
complaint  and  to  deliver  process  to  the  marshal  for 
service.  Rule  4(c)  provides  for  service  by  the  marshal. 
Thus  the  duties  with  respect  to  obtaining  service  are 
placed  upon  federal  officials,  not  upon  the  plaintiff." 

II.  The  District  Court  Erred  by  Its  Order  of  February  20,  1967, 
in  Holding  That  the  Action  Had  Never  Been  "Commenced" 
Against  These  Defendants. 

An  action  is  commenced  in  a  Federal  District  Court  by 
the  filing  of  a  complaint.  Nothing  else  is  required.  Federal 
Rule  of  Civil  Procedure  3  states:  I 

"A  civil  action  is  commenced  by  the  filing  of  a  com- 
plaint with  the  court." 

In  Moore  Co.,  supra,  the  court  held  that  the  filing  of  a 
complaint,  without  more,  satisfied  the  burden  of  Rule  3.  The  ^ 
court  explained  at  page  922:  i 

"Such  rule  in  our  view  unmistakably  states  in  plain, 
clear,  well-understood  and  unambiguous  language  that 
an  action  is  commenced  by  filing  the  complaint.  The 
rule  sets  forth  no  additional  requirements  or  con- 
ditions." 

Support  for  this  holding  was  found  in  the  Rules  Com- 
mittee Notes,  quoted  by  the  court  at  page  923 : 

"When  a  federal  or  state  statute  of  limitations  is 
pleaded  as  a  defense,  a  question  may  arise  under  this 
rule  whether  the  mere  filing  of  the  complaint  stops 
the  running  of  the  statute,  or  whether  any  further  step 
is  required,  such  as,  service  of  the  summons  and  com- 
plaint or  their  delivery  to  the  marshal  for  service.  The 
answer  to  this  question  may  depend  on  whether  it  is 
competent  for  the  Supreme  Court,  exercising  the  power 
to  make  rules  of  procedure  without  affecting  substan- 
tive rights,  to  vary  the  operation  of  statutes  of  limita- 
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tions.  The  requirement  of  Rule  4(a)  tliat  the  clerk 
shall  forthwith  issue  the  summons  and  deliver  it  to  the 
marshal  for  service  will  reduce  the  chances  of  such 
a  question  arising.  Original  Conuuittee  Note  of  1937 
to  Rule  3,  2  Moore,  Federal  Practice  §3.01  [2]."  (Em- 
phasis added.) 

While  this  particular  case  involved  a  federal  statute  of 
limitations,  it  is  api^arent  from  the  quoted  material  from 
Original  Committee  Note  of  1937  to  Rule  3  that  no  distinc- 
tion between  federal  and  state  statutes  of  limitations  is  to 
be  made  in  this  context.  For  other  cases  holding  that  federal 
[law  governs  the  issue  of  when  a  statute  of  limitations  begins 
DO  run,  see:  Hoffman  v.  Halden,  268  F.2d  280   (9th  Cir. 
959) ;  IsaaJcs  v.  Jeffers,  144  F.2d  26  (10th  Cir.  1944) ;  Gal- 
'agher  v.  Carroll,  27  F.Supp.  568  (D.C.N.Y.  1939) ;  Krisor 
Watts,  61  F.Supp.  845  (D.C.  Wis.  1945). 
In  both  Gallagher  and  Krisor,  the  courts  held  that  the 
iction  was  commenced  within  the  limitations  period  by  the 
filing  of  the  complaint,  even  though  there  was  no  service 
if  process  until  after  the  limitations  period  had  expired. 
;n  Gallagher,  as  well  as  in  the  present  case,  the  defendant 
ittempted  to  rely  on  the  proposition  that  a  civil  action  is 
;ommenced  by  the  service  of  summons.  Defendant  in  Gal- 
agher  relied  on  New  York  Civil  Practice  Act,  §218,  which 
trovides  that  a  civil  action  is  commenced  by  the  service 
i>f  summons.  Defendants  in  this  case  attempt  to  rely  on 
balifornia  Code  of  Civil  Procedure,  §581  (a),  which  pro- 
ides  a  three-year  time  limit  for  the  service  and  return  of 
ummons.  However,  the  court  in  Gallagher,  in  holding  that 
ederal  law  governed,  specifically  rejected  defendant's  con- 
ention  that  service  of  process  is  required  to  connnence  an 
ction  in  a  federal  court. 
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"The  language  of  the  Rule  is  too  plain  to  admit  of 
discussion  or  to  leave  any  doubt  that  it  Avas  the  purpose 
of  the  Supreme  Court  in  reporting  the  Rules  to  Con- 
gress, and  of  the  latter  in  sanctioning  them,  that  an 
action  should  be  deemed  to  have  been  commenced  by 
the  filing  of  the  complaint ;  the  issuance  of  the  summons 
to  the  marshal  was  the  required  ministerial  act  of  the 
Clerk;  .  .  ."  Gallagher  v.  Carrol,  supra,  p.  570. 

Carvalho,  et  at.  v.  Doe,  et  al.,  7  F.R.D.  469  (D.C.  Hawaii 
1947),  was  an  action  brought  under  the  Fair  Labor  Stand- 
ards Act  against  John  Doe  and  Richard  Roe,  co-partners 
doing  business  in  Hawaii  under  the  name  and  style  of 
Byrne  Organization.  The  complaint  was  filed  on  November 
15,  1945,  and  service  was  obtained  two  and  one-half  years 
later  on  one  of  the  partners.  The  defendants  claimed  that 
the  delay  was  unreasonable  on  its  face,  but  the  plaintitf  did 
not  find  a  partner  in  Hawaii  when  the  complaint  was  filed. 
The  main  office  of  defendant  was  in  Washington,  D.C,  and 
the  Hawaiian  office  refused  to  reveal  the  names  of  the 
partners.  Although  one  partner  was  in  Hawaii  for  thirteen 
months  of  the  period  involved,  and  the  plaintiff  could  have 
obtained  the  names  of  the  partners  from  Washington,  D.C, 
the  court  held  that,  with  due  diligence  remaining  in  balance, 
and  in  the  absence  of  a  clear  showing  of  the  plaintiff's  lack 
of  diligence.  Rule  3  would  be  literally  applied,  for  as  soon 
as  the  identity  of  a  partner  was  revealed,  the  plaintiff  trans- 
mitted the  information  to  a  marshal  who  made  service. 
Similarly  in  this  case  when  plaintiff  was  able  to  discover  the 
identity  of  the  fictitious  defendants,  plaintiff  transmitted 
the  information  to  the  marshal  who  made  service.  It  is  there- 
fore apparent  that  since  the  filing  of  a  complaint  "com- 
mences" an  action  in  Federal  court,  the  statute  of  limita- 
tions was  satisfied  by  the  filing  of  the  complaint  on  January 
30,  1962,  well  within  the  three-year  period. 
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The  reason  given  by  Judge  Wollenberg  for  his  order  of 
February  20, 1967,  was  in  essence  plaintiff's  failure  to  effect 
[service  of  process  within  three  years  from  April  3, 1962.  His 
'finding  that  the  defendants  "would  not  have  been  put  on 
fnotice'  from  the  face  of  the  original  and  first  amended  com- 
plaint that  they  Avere  the  'fictitious'  defendants  named  in 
those  complaints"  (R.  471)  is  irrelevant.  They  would  have 
been  put  on  such  notice  at  the  time  of  service  by  the  sum- 
mons itself  identifying  each  of  them  as  one  of  the  "fictitious" 
iefendants,  just  as  California  State  Coimcil  of  Carpenters 
was  so  put  on  notice  (R.  100).  The  Court's  statement  that 
'(plaintiff)  did  nothing  to  bring  them  into  the  action  until 
ifter  the  three-year  limitation  period"  (R.  471,  472)  is 
nerely  another  way  of  saying  that  there  was  no  service  of 
Drocess  during  that  time.  The  timely  filing  of  the  complaint 
annot  be  challenged. 

If  an  action  is  not  conmienced  by  the  filing  of  the  com- 
)laint,  without  any  consideration  of  a  defendant's  later 
ictions,  a  premium  is  put  on  the  ability  of  a  defendant  or 
jroup  of  defendants  acting  in  concert  deliberately  to  hinder 
md  to  obfuscate  the  discovery  procedures.  By  that  means  a 
tatute  of  limitations,  designed  to  prevent  plaintiffs  from 
gaining  an  unfair  advantage  over  defendants  by  not  in- 
tituting  action  in  time  for  defendant  to  preserve  his  evi- 
[ence,  would  be  perverted  into  a  device  encouraging  one 
[efendant  to  obstruct  the  orderly  pre-trial  exchange  of 
nformation  between  the  parties  while  the  statute  ran 
gainst  another. 

One  of  the  issues  of  fact  in  this  case  which  can  be  resolved 
nly  at  trial  is  the  exact  nature  of  the  relationship  between 
lonterey  County  Building  and  Construction  Trades  Coun- 
il  and  the  fictitious  defendants.  If  the  facts  at  the  trial 
how  that  the  fictitious  defendants  actually  knew  of  the 


12 

action  by  information  received  through  defendant  Mon- 
terey County  Council  and  acted  in  concert  with  Monterey 
County  Council  to  hinder  discovery  of  their  true  identities, 
estoppel  would  prevent  the  defendants  from  pleading  the 
statute  of  limitations.  This  rule  is  the  same  under  both  fed- 
eral and  California  law. 

Falk  V.  Levine,  66  P.Supp.  700  (D.C.  Mass.  1946) ; 

Armstrong  v.  Avco  Mfg.  Co.,  137  F.  Supp.  680  (D.C. 
Del.  1955); 

R.  J.  Reynolds  Tobacco  Co.  v.  Hudson,  314  F.2d  776 
(5th  Cir.  1963) ; 

Estate  of  Pieper,  224  C.A.2d.  670  (1964) ; 

Casey  v.  AnscJmtz,  252  A.C.A.  9  (1967). 

III.  Even  if  the  Statute  of  Limitations  Were  Applicable,  the  Dis- 
trict Court  Erred  by  Its  Order  of  February  20,  1967,  in  That 
the  Issues  Considered  Were  Factual  and,  Being  Disputed, 
Should  Be  Resolved  Only  After  Trial. 

Although  only  defendant  Building  and  Construction 
Trades  Council  of  Santa  Clara  and  San  Benito  Counties 
ever  filed  a  motion  for  summary  judgment  (R.  149),  since 
the  motions  to  dismiss  filed  by  the  other  defendants  pre- 
sented matters  outside  the  pleadings,  by  way  of  affidavits, 
the  motions  were  treated  as  for  summary  judgment  pur- 
suant to  Rule  12(b)  of  the  Federal  Rules  of  Civil  Procedure 
and  were  disposed  of  pursuant  to  Rule  56. 

In  the  first  order  (December  8,  1965)  the  District  Court 
stated : 

"It  appearing  to  the  Court  that,  in  the  present  context, 
the  defense  of  the  statute  of  limitations  may  more 
appropriately  be  asserted  by  answer  than  by  motion  to 
dismiss  (citing  cases) ; 

It  Is  Ordered  that  the  motions  to  dismiss  be,  and  the 
same  hereby  are,  Denied; 
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It  Is  Further  Ordered  that  the  afifirmative  defense 
of  the  statute  of  limitations  may  be  asserted  by  said 
defendants  and  set  forth  appropriately  in  their 
answers  herein,  trith  the  rnling  thereon  reserved  until 
time  of  trial."  (Emi)hasis  added.) 

Defendants  then  moved,  for  the  purpose  of  permitting 
nunediate  appeal  pursuant  to  28  U.S.C.  1292(b),  that  the 
District  Court  certify  the  following  proposed  order  to  the 
jffect  that  it  involved  a  controlling  question  of  law  as  to 
Ivhieh  there  Avas  substantial  ground  for  difference  of 
jipinion  and  that  immediate  appeal  from  the  order  might 
naterially  advance  the  ultimate  termination  of  litigation. 
5y  its  order  of  January  13,  196G,  the  District  Court  stated : 
".  .  .  This  court's  order  of  December  8,  1965  did  not 
involve  such  a  question  ['a  controlling  question  of 
law'].  The  only  legal  principle  involved  in  that  order 
was  the  well-established  rule  that  the  application  of 
the  statute  of  limitations  to  a  given  case  ought  not  to 
be  decided  on  a  motion  to  dismiss  when  such  applica- 
tion raises  factual  questions.  Since  this  court  w^as,  and 
is,  of  the  opinion  that  the  application  of  the  three-year 
statute  of  limitations  which  is  applicable  herein  does 
raise  factual  questions  the  motions  to  dismiss  were 
denied,  but  defendants  were  explicitly  left  free  to  raise 
i  the  statute  of  limitations  as  an  affirmative  defense  at 
trial.  This  ruling  clearly  did  not  involve  the  kind  of 
controlling  question  of  law  envisaged  by  §  1292(b)," 

After  considering  defendants'  renewed  motion  to  dismiss 
tid  plaintiff's  motion  to  amend,  the  District  Court  then 
irough  another  judge  reversed  itself  by  its  order  of  Feb- 
lary  20,  1967,  on  the  ground  that  the  statute  of  limitations 
ad  run  (R.  470).  Since  defendants'  renewed  motion  to  dis- 

iss  was  treated  as  a  motion  for  summary  judgment,  as 
leir  initial  motion  to  dismiss  had  also  been  treated,  the 


14 

Court  had  to  find  beyond  any  doubt  that  no  issue  of  fact  had 
been  raised  by  the  pleadings  and  affidavits.  To  reach  such  a 
decision,  the  Court  of  necessity  had  to  find  beyond  any  doubt 
that  every  one  of  the  following  questions  must  be  answered 
adversely  to  plaintiff: 

1.  Did  plaintiff,  in  including  fictitious  defendants,  do  so 
because  he  had  information  and  belief  that  other  unions 
were  involved  but  was  then  unable  to  state  their  identity? 

2.  Were  the  defendants  who  were  served  as  fictitious  de- 
fendants in  fact  those  which  plaintiff  referred  to  in  the 
complaint  1 

3.  Were  the  defendants  who  were  served  as  fictitious 
defendants  undisclosed  principals  in  the  acts  which  are  al- 
leged to  give  rise  to  the  cause  of  action? 

4.  Was  the  delay  in  service  upon  the  ficitious  defendants 
caused  by  delays  on  the  part  of  the  named  defendants  in 
complying  with  discovery,  whether  with  or  without  the  in- 
tention to  frustrate  identifying  the  fictitious  defendants! 

5.  Was  delay  justified  during  the  pendency  of  proceed- 
ings before  the  National  Labor  Eelations  Board  and  its 
defense  of  its  order  before  the  Court  of  Api^eals? 

6.  Did  defendants  have  actual  knowledge  of  the  filing  of 
this  lawsuit  from  a  time  shortly  after  the  filing  and  service 
upon  named  defendants  so  that  they  suffered  no  genuine 
surprise  or  other  prejudice  by  a  delay  in  identifying  them 
and  serving  them  ? 

Each  of  these  questions  involves  an  issue  of  fact  con- 
cerning which  there  is  evidence  to  be  produced  which  is  not 
in  the  record.  Only  after  hearing  all  the  evidence  could  a 
court  properly  decide  whether  there  was  a  lack  of  due 
diligence  in  prosecuting  the  case. 

The  Court,  upon  hearing  the  motions  for  summary  judg- 
ment, was  entitled  to  decide  only  questions  of  law.  Summary 
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judgment  could  not  properly  be  granted  where  the  pleadings 
and  affidavits  showed  a  genuine  issue  as  to  any  material 
fact. 

Foimtain  v.  Filson,  336  U.S.  681  (194!)) ; 

Gillis  r.  Miners  and  Merchants  Bank  of  Alaska,  271 

F.2d  163  (9th  Cir.  1959) ; 
Braivner  v.  Pearl  Assur.  Co.,  267  F.2d  45  (9th  Cir. 

1958) ; 
Koei)ke  v.  FonteccUo,  111  F.2d  125  (9th  Cir.  1949). 


Further,  if  there  is  even  the  slightest  doubt  that  a  factual 
issue  has  been  raised,  such  doubt  must  be  resolved  against 
the  moving  party  because  summary  judgment  can  be 
granted  only  when  the  moving  party  is  entitled  to  judgment 
IS  a  matter  of  law. 

Cameron  v.  Vancouver  Plywood  Corp.,  266  F,2d  535 

(9th  Cir.  1959) ; 
Consolidated  Elec.  Co.  v.  U.S.  for  Use  and  Benefit 
of  Gough  Industries,  Inc.,  355  F.2d  437  (9th  Cir. 
1966). 

Even  had  defendants  used  the  proper  remedy,  i.e.,  Rule 

:l(b),  the  District  Court  would  still  have  been  faced  with 

Ihe  necessity  of  a  trial  to  determine  these  factual  issues. 

j  In  its  second  order  the  District  Court  apparently  relied 

|in  the  fact  that  the  last  overt  act  of  picketing  occurred  on 

\pril  3,   1962,  for  its  determination  that  the  statute  of 

imitations  had  run  (R.  470).  Defendants'  contention  that 

anuary  30,  1962,  the  date  of  the  filing  of  the  original  com- 

ilaint,  was  the  last  date  upon  which  any  overt  act  causing 

amage  could  have  occurred,  was  the  only  allegation  of  the 

ate  when  the  statute  of  limitations  would  begin  which  was 

i'efore  the  District  Court  at  the  time  of  its  first  order  of 
)ecember  8,  1965.  Thus,  even  though  it  was  apparently 
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assumed  that  the  limitations  period  began  to  run  on  Jan- 
uary 30, 1962,  the  Court  nonetheless  in  its  first  ruling  denied 
defendants'  motion  to  dismiss  because  a  factual  issue 
existed.  It  is  therefore  clear  that  the  factual  issue  referred 
to  by  the  Court  in  its  first  order  (December  8, 1965)  was  de- 
fendants' alleged  concealment  of  their  activities,  and  not 
when  the  limitations  period  began  to  run. 

In  the  context  of  the  relationship  among  all  of  the  de- 
fendants, the  question  of  notice  or  knowledge  of  the  true 
identity  of  the  fictitious  defendants  is  also  clearly  a  question 
of  fact.  Judge  Wollenberg,  in  overruling  Judge  Harris, 
based  his  finding  that  the  statute  had  run  on  the  ground 
that  plaintiff  "had  notice  of  the  existence  of  these  new- 
parties  as  far  back  as  August,  1962,  but  did  nothing  to 
bring  them  into  the  suit  until  after  the  three-year  limitation 
period"  (R.  471-472).  The  facts  do  not  support  that  findiiig 
in  the  unequivocal  way  required  by  law  for  the  summary 
disposition  of  the  issues  without  trial.  For  example,  in 
answers  to  interrogatories  Local  Union  No.  690  and  Local 
Union  No.  292  were  said  to  be  "o/  the  Hod  Carriers,  Build- 
ing and  Common  Laborers  Union  of  America"  and  Local 
Union  No.  337  was  said  to  be  "of  the  Operative  Plasterers 
and  Cement  Masons  International  Association".  The  word 
"of"  does  not  signify  any  particular  relationship,  but  seems 
more  likely  to  connote  affiliation  or  membership  as  de- 
scriptio  personae  than  a  representative  capacity. 

The  local  unions  mentioned  in  answers  to  interrogatories 
are  but  a  few  of  the  members  of  Monterey  County  Building 
and  Construction  Trades  Council  (R.  38).  Building  and 
Construction  Trades  Department,  AFL-CIO,  was  said  to 
have  granted  a  charter  to  the  Monterey  County  Building 
and  Construction  Trades  Council,  as  well  as  to  "the  Build- 
ing and  Construction  Trades  Council  with  territorial  juris- 


17 

liction  over  Santa  Clara  County"  (R.  43).  These  references 
jilso  appear  to  be  merely  descriptio  personae,  Avithout  any 
|iint  of  participation.  State  Building  Trades  Council  was 
(nentioned  in  a  motion  to  send  it  a  report  on  the  proposals 
made  by  the  Monterey  Council  (R.  48).  Like  the  others, 
jhis  showed  no  participation  and  could  not  reasonably  have 
liompelled  plaintiff  to  become  aware  that  it  was  one  of  the 
'ictitiously  named   defendants, 

j  Thas,  while  it  is  literally  true  that  plaintiff  had  some 
leant  "notice  of  the  existence  of  these  new  parties  as  far 
^ack  as  August,  1962",  it  is  innnediately  apparent  from  the 
lontext  in  which  such  notice  aj)peared  that  it  was  notice  of 
xistence  only,  not  of  participation  as  principals.  Knowl- 
dge  of  the  existence  of  such  organizations  (which  plaintiff 
ad  no  need  of  answers  to  interrogatories  to  tell  him)  did 
ot  give  any  notice  of  the  part  any  of  the  defendants  played, 
'his  is  particularly  true  of  the  two  international  unions 
lentioned  only  as  organizations  to  which  two  of  the  twenty- 
ae  members  of  the  Monterey  County  Council  also  belonged. 
it  would  appear  that  in  order  for  plaintiff  to  have  been 
afe  under  the  District  Court's  second  order  (R.  470-472), 
ilaintiff  would  have  had  to  name  as  defendants,  in  addition 
I)  the  ten  named  defendants,  the  other  thirteen  members 
j[  the  Monterey  County  Council,  plus  each  International 
ith  which  a  Local  on  the  list  was  affiliated,  plus  every  other 
ocal  and  International  and  inter-union  councils  mentioned 

ithe  Partial  Answer  to  Interrogatories  (R.  36-52),  a  total 
some  thirty-five  organizations.  Even  this  might  not  have 
,hausted  the  list.  The  District  Court's  second  order  would 
squire  completion  of  even  more  extensive  discovery  of  a 
i.fficult  nature  before  the  action  could  be  "commenced" 
ii  to  these  defendants.  The  alternative  would  be  to  name 
tilery  labor  organization  which  might  possibly  be  related 
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to  those  identifiable  with  certainty  at  the  outset  —  a  pro- 
cedure wholly  inconsistent  with  the  spirit  of  the  federal 
rules. 

iV.  The  District  Court  Erred  by  Its  Order  of  February  20,  1967, 
and  Its  Order  of  April  26,  1967,  in  Treating  the  California 
State  Council  of  Carpenters  in  the  Same  Manner  as  the 
Other  Defendants. 

Plaintiff  received  notice  of  this  defendant's  existence  in 
October,  1962  (R,  55).  Service  of  the  summons  and  com- 
Ijlaint  identifying  it  as  the  Black  Union  named  in  the 
complaint  was  made  on  September  16,  1964,  well  within 
the  three-year  limitations  period,  regardless  of  when  the 
cause  of  action  accrued  (R.  100).  Defendant  filed  its  answer 
on  December  3,  1964,  also  within  three  years  from  the 
earliest  possible  date,  thus  eliminating  any  doubt  as  to 
whether  or  not  it  had  "notice"  that  an  action  was  being 
prosecuted  against  it  (R.  104).  The  reason  stated  by  Judge 
Wollenberg  for  refusing  to  allow  plaintiff  to  amend  the 
complaint  to  identify  this  defendant  Avas  lack  of  diligent 
prosecution  by  plaintiff  "in  that  he  had  notice  of  the 
existence  of  these  new  parties  as  far  back  as  August,  1962, 
but  did  nothing  to  bring  them  into  the  action  until  after 
the  three-year  limitation  period."  (R.  471,  472).  Judge 
Wollenberg  was  mistaken.  The  statement  is  simply  wrong. 
The  facts  are  irrefutably  to  the  contrary,  California  State 
Council  of  Carpenters  was  brought  into  the  action  through 
service  of  process  within  the  three-year  limitation  period, 
and  even  filed  its  answer  within  that  period.  Whether  or 
not  Judge  Wollenberg  was  right  as  to  any  other  de- 
fendants, the  judgment  in  favor  of  this  one  must  be  re- 
versed. It  had  no  basis  whatsoever  for  its  motion,  but  was 
erroneously  lumj)ed  together  with  the  others  by  the  District 
Court. 
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CONCLUSION 

Under  Rule  3  the  action  in  the  instant  case  was  "com- 
menced" by  the  filing  of  the  complaint  on  January  30,  1962. 
Defendants'  misconceived  arguments  concerning  the  statute 
t)f  limitations,  and  the  District  Court's  adoption  of  them, 
Ignore  the  only  available  remedy,  a  motion  under  Rule 
;il(b).  If  the  motion  were  deemed  to  have  been  under  that 
rule,  the  District  Court  erred  by  refusing  to  allow  a  trial 

on  the  factual  issues  of  defendants'  conduct.  The  same 
I 

,vould  be  true  if  a  motion  for  summary  judgment  had  been 
ippropriate.  The  statute  of  limitations  is  simply  irrelevant 
;o  the  timeliness  of  service  of  summons.  The  order  of  De- 
ember  8,  1965,  denying  defendants'  motion  to  dismiss  and 
specifically  reserving  a  ruling  on  the  statute  of  limitations 
[uestion  should  be  followed. 
The  judgments  should  be  reversed  and  the  case  permitted 

0  go  to  trial,  allowing  the  defendants  who  are  appellees 
»n  this  appeal  (other  than  California  State  Council  of 
[Carpenters)  to  raise  by  answer  the  issue  of  due  diligence 

1  prosecution. 

Dated,  San  Francisco,  California,  August  30,  196S. 

Respectfully  submitted, 

Samuel  L.  Holmes 
Andrew  H.  Field 
Angell,  Adams  &  Holmes 

Attorneys  for  Appellant 


No.  22023 


TSimtti  BUUb 

Ctrnttt  Court  of  App^ala 

fat  ti\t  Ntntt?  Oltrnttt 


LUDOLPH  L.  GROSS  and  CATHERINE  D.  GROSS, 

Petitioners 
vs. 

:OMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


Petition  to  Review  a  Decision  of 
The  Tax  Court  of  the  United  States 


BRIEF  OF  PETITIONERS 


DEAN  M.  ALEXANDER 
1002  Wilcox  Building 
Portland,  Oregon  97204 

Attorney  for  Petitioners 


FILED 

npr  9  7  1QP7 


GLASS-DAHL5TROM    PRINTERS 


^27'2^y  ^   -UCK.  CLERK 


I 

I 


1 

INDEX 

Page 

stations ii 

urisdiction    1 

pecification  of  Error 2 

tatement  of  the  Case 4 

A.  Which  is  the  Year  of  Worthlessness 4 

B.  Were  Petitioners  in  a  Trade  or  Business 8 

ummary  of  the  Argument 17 

rgument  17 

onclusion  24 

ppendix  25 


11 
CITATIONS 

Alfred  S.  V.  Carpenter  vs.  A.  G.  Erickson,  USDC  Ore. 

Civ.  No.  64-478  (June  20,  1966)  2j 

Allerton  Cushman,  et  ux,  vs.  United  States,  D.C.  Ariz. 
56-2  USTC  9689,  149  Fed  Supp  644 2 

Loren  A.  Decker,  et  ux,  vs.  United  States,  D.C.  Iowa,  j 

65-2,  USTC  9600 2j 

/.  T.  Dorminey  vs.  Commissioner,  26  TC  940 19-2 

Otis  Newell  Elliott  and  Tacy  M.  Elliott  vs.  United 
States  of  America,  USDC  Ore.  Civ.  No.  66-545, 
(April  6,  1967) 2 

F.  R.  Ingram  vs.  Commissioner,  20  TCM  1447 2 

Paul  L.  Rentes,  et  ux,  vs.  Commissioner,  42  TC  195 2 

Leonard  Lundgren  and  Evelyn  Lund gr en  vs. 

Commissioner  of  Internal  Revenue,  67-1  USTC 

9389,  376  Fed  2,  623  1^ 

Hyman  R.  Minkoff  vs.  Commissioner,  15  TCM  1404  ..20- 

Roy  A.  Myers,  et  ux,  vs.  Commissioner,  Al  TC  195 2 

Spreckels  vs.  Commissioner,  5  TCM  49  1 

]ohn  M.  Trent,  et  ux,  vs.  Commissioner,  61-2  USTC 

9506,  291  F2  669 1 

Weddle  vs.  Commissioner,  325  F2  849 

A.  J.  Whipple,  63-1  USTC  9466,  83  S.Ct.  1168 19-20-;i 
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:UDOLPH  L.  GROSS  and  CATHERINE  D.  GROSS, 

Peiiiioners 
vs. 

•OMMISSIONER  OF  INTERNAL  REVENUE, 
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Petition  to  Review  a  Decision  of 
The  Tax  Court  of  the  United  States 


BRIEF  OF  PETITIONERS 


JURISDICTION 

This  appeal  involves  income  taxes  for  the  years  1958  and 
f)6l.  In  1961  Petitioners  claimed  a  deduction  for  business 
Kd  debts  in  the  amount  of  $69,880.47  and  carried  the  re- 
sting business  loss  back  to  the  year  1958.  They  thereafter 
liceived  a  carryback  adjustment  and  refund  of  1958  taxes. 
Ij^spondent  subsequently  disallowed  the  business  bad  debt 
ad  based  thereon  determined  deficiencies  in  income  tax  for 
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the  years  1958,  I960,  1961.   (Transcript  of  Record,  Doc; 
No.  2,  Exhibit  A)  There  is  no  controversy  here  respecting: 
the  year  I960. 

Pursuant  to  authority  granted  by  Internal  Revenue  Code 
of  1954,  Sec.  7442  (26  USC  7442),  Petitioners  timely  peti-; 
tioned  the  Tax  Court  of  the  United  States  for  a  redetermina- 
tion. (Transcript  of  Record,  Document  No.  2)  On  U 
February,  1967,  the  Tax  Court  filed  its  Memorandum  Find-, 
ings  of  Fact  and  Opinion  and  based  thereon  entered  ib 
Decision  for  the  Respondent.  (Transcript  of  Record,  Docu 
ments  Nos.  11  and  12)  Thereafter,  on  18  May,  1967, 
Petitioners  duly  filed  their  Petition  for  Review  by  this 
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Court.  (Transcript  of  Record,  Document  No.  13)  Jurisdic-I 
tion  is  conferred  on  this  Court  by  Internal  Revenue  Code  of 
1954  §7482  (26  USC  7482). 

SPECIFICATIONS  OF  ERROR 

The  Opinion  of  the  Tax  Court  (TCM  1967-31)  is| 
against  the  evidence  and  applicable  statutory  and  case  hvi. 
as  follows: 

1.  That  the  record  falls  far  short  of  establishing  Peti- 
tioners' loans  were  proximately  related  to  any  individual 
business  they  were  carrying  on.  (TCM  1967-31,  p-  8) 

2.  That  Catherine  D.  Gross'  advances  to  Union  resulted 
in  non-business  losses  since  she  was  not  engaged  in  any' 
business  in  1961.  (TCM  1967-31,  p.  9-10) 
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3.  That  the  proof  of  the  alleged  loans  and  their  relation- 
lip  to  an  individual  money  lending  business  leaves  much 
)  be  desired.  (TCM  1967-31,  p.  10) 

4.  That  there  are  only  three  or  four  interest  bearing 
btes  ...  to  witness  the  alleged  money  lending  business. 
TCM  1967-31,  p.  10) 

I 

5 .  That  the  loans  were  certainly  not  made  in  a  business- 
'ke  manner;  that  there  is  a  noticeable  absence  of  the  type  of 
jistruments  and  records  usually  found  in  the  conduct  of  a 
ian  business.  (TCM  1967-31,  p.  11) 

6.  That  advances  to  North  Bend  Veneer  Company, 
inley  Steel  Erectors,  Baby  Furniture,  Inc.  and  The  Hitch- 
iiker  Corporation  appear  to  be  advances  to  equity  capital 
ither  than  loans,  and  even  if  loans,  they  appear  to  be 
jlvances  to  enhance  or  protect  an  existing  investment. 
'rCM  1967-31  p.  11) 

'  7.  That  Gross  was  not  in  a  separate  business  of  promot- 
,g  and  financing  ventures  for  gain  .  .  .  that  the  most  that 
6uld  be  said  of  all  such  loans  is  that  they  were  designed  to 
;d  businesses  in  which  he  was  an  investor.  (TCM  1967-31, 
]12) 


8.  That  loans  made  to  Union  Finance  Company  and 
ans  to  Union's  customers  were  not  proximately  related  to 
ifetitioner's  business  of  being  an  employee  of  Union  Finance 
iompany.  (TCM  1967-31,  p.  12  and  13) 
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9.  The  Opinion  is  further  in  error  in  its  failure  to  mak 
a  decision  respecting  Petitioners'  allegations  and  testimony 
based  on  his  oral  Amended  Complaint,  of  unclaimed  bus: 
ness  bad  debts  the  worthlessness  of  which  were  discovered 
to  have  occurred  during  196I. 

STATEMENT  OF  THE  CASE 
A.  Year  of  Worthlessness. 

Petitioner,  Rudolph  L.  Gross,  worked  in  the  financ 
industry  from  1936  to  1961  (with  the  exception  of  the  w? 
years)  with  his  experience  concentrated  on  consumer  loan: 
(Tr.  14-16) 

During  the  year  1950,  Rudolph  L.  Gross,  Catherine  Ej 
Gross  and  Burt  Wilson,  formed  Union  Finance  Companj 
a  Corporation,  pursuant  to  the  Oregon  Small  Loan  Lawj 
The  parties  subscribed  and  paid  for  the  capital  stock  of  th 
said  Corporation  as  follows: 

Burt  Wilson  $30,000. 

Rudolph  L.  Gross  15,000. 

Catherine  D.  Gross  15,000. 

and  the  said  investment  represented  adequate  capital.  (Stif 
ulation.  Paragraph  9,  pg.  3;  Tr,  16)   (Tr.  17) 

From  time  to  time,  until  1958,  the  stockholders  mad 
loans  to  said  Corporation.  These  loans  had  no  relationshij 
to  shareholdings;  were  interest  bearing;  were  evidenced  b 
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notes  and  were  treated  as  loans  on  the  corporate  books. 
i(Stipulation,  Par.  11,  pg.  4)  The  notes  were  subordinated 
to  a  credit  line  extended  to  Union  Finance  Company  by  the 
Jnited  States  National  Bank.  (Stipulation,  Par.  11  and  Par. 
l2,pgs.  3and4) 

1  The  Corporation,  from  time  to  time,  borrowed  money 
I'rom  non-stockholder  strangers  up  to  a  total  of  approx- 
mately  $60,000.  (Tr.  20;  Tr.  126;  Exhibit  19-S,  pg.  7) 

Funds  were  loaned  by  Petitioners  to  Union  Finance 

bmpany  for  the  dual  purpose  of  earning  interest  income 

nd  of  providing  the  Corporation  additional  borrowing 

apacity.  (Tr.  21)  Interest  was,  in  fact,  timely  paid  by  the 

Corporation  to  Petitioners.  (Tr.  22;  Exhibits  1-A,  2-B,  6-F, 

G) 

Profits  earned  and  losses  incurred  by  Union  Finance 
^lompany  from  1958  through  1961  were: 

Calendar  year  1958  ($69,954.36)  Loss 

Calendar  year  1959  1,104.23  Income 

Calendar  year  I960  (     66,588.32)  Loss 

As  at  June  30, 1961  (  110,246.73)  Loss 

Calendar  year  1961  (  155,910.23)  Loss 

Tr.  117-118) 

Earned  surplus  (per  books)  in  Union  Finance  Company, 
J  at  June  30,  1961,  was  ($5,360.82),  and  as  of  December 
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31,  1961,  was  ($51,024.32).  Thus  net  stockholder  equit) 
as  of  December  31,  1961,  was  $8,975.68.  (Tr  II6;  Exhibit 
19-S,  pg.  9) 

As  of  June  30,  196I,  the  Corporation  owed  the  Unitec! 
States  National  Bank  $929,915.30,  secured  by  notes,  con' 
tracts  and  trust  receipts  due  the  Corporation  from  its  cus 
tomers,  and  also  by  the  subordinated  notes  of  Petitioner; 
and  Wilson.  (Tr.  118,  Stipulation,  Par.  11  and  12,  pgs. 
and  4;  Exhibit  19-S)  Analysis  of  the  true  value  of  coilatera 
pledged  to  the  United  States  National  Bank  by  the  Corpora 
tion  showed  it  did  not  adequately  secure  the  bank  obliga 
tion.  (Tr.  119) 

The  Certified  Public  Accountants  engaged  by  Unio 
Finance  Company  were  of  the  opinion  that  as  of  June  3C 
1961,  the  Corporation  was  in  "shaky"  condition.  (Tr.  117  ^ 

On  or  about  May,  1961,  Gordon  Wilson,  successor  i 
interest  of  Burt  Wilson,  told  Petitioner,  Rudolph  Gros.^ 
that  he  wanted  him  to  resign  as  Manager  of  the  Unio; 
Finance  Company.  Gross  refused,  (Tr.  27-27)  and  on  c 
about  October  19,  1961,  Gordon  Wilson  filed  suit  agains 
Rudolph  L.  Gross  and  Union  Finance  Company,  seeking 
receivership,  accounting  and  injunction.  Supporting  sai 
Complaint,  Wilson,  by  Affidavit,  swore,  "The  bank 
threatening  to  foreclose  any  security  it  holds.  The  financi; 
condition  of  the  Company  is  in  grave  doubt."  (Stipulatio 
of  Facts,  Par.  15,  pg.  4;  Exhibit  18-R)  In  connection  wit 
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:he  suit,  a  Receiver  was  appointed  who  thereafter  excluded 
Sross  from  occupancy  of  the  premises  of  Union  Finance 
liompany.   (Stipulation  of  Facts,  Par.  16,  pg.  5;  Tr.  27) 

Based  on  his  knowledge  of  the  business  losses  and  the 
filing  of  the  lawsuit,  Petitioner  concluded  prior  to  December 
U,  1961,  that  he  would  not  recover  any  of  the  amounts  due 
lim  from  the  Corporation  as  evidenced  either  by  stock  or 
lotes  even  though  he  filed  claims  therefor  with  the  Receiver. 
(Tr.  28-29) 

James  Ross  Nelson,  of  the  Certified  Public  Accountants 
ior  Union  Finance  Company,  and  who  prepared  the  I96I 
Individual  income  tax  return  for  Petitioners,  concluded  that 
because  of  the  loss  history  of  the  Corporation  for  several 
ears,  and  because  of  disputes  between  the  shareholders,  and 
kcause  of  the  inadequacy  of  the  real  value  of  collateral 
lecuring  bank  loans,  the  Union  Finance  Company  was 
^definitely  under  at  not  later  than  December  31,  1961", 
pd  that  Petitioners,  as  creditors  of  the  Company,  had  totally 
jalueless  notes  as  of  that  date.  (Tr.  120-122  ) 

Report  of  Receiver  (filed  March  7,  1962),  which  states 
le  position  of  Union  Finance  Company  as  found  by  Re- 
eiver  on  the  date  he  took  over,  indicates  that  of  $821,952.74 
if  receivables,  $324,886.09  were  delinquent  90  days  or  over; 
lat  whereas  the  books  indicated  Dealer  Reserves  on  hand 
rovided  collateral  security  of  $13,453.41,  there  was  in  fact 
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between  June,  I960  and  February,  1961,  and  aggregated 
$3,402.40.  Jack  Finley  was  killed  in  the  early  spring  of  1961,' 
and  the  enterprise  was  abandoned.  Petitioner  made  the  loans 
fully  expecting  them  to  be  repaid  with  interest  or  other 
financial  gain.  About  one-half  of  these  advances  were 
repaid.  (Tr.  37-41  inch;  Tr.  49;  Tr.  132-133;  Exhibit  43)    } 

North  Bend  Veneer  Co.  was  a  corporation  of  which 
Petitioner  and  three  others  were  equal  stockholders.  Each: 
stockholder  paid  $1,500.00  for  his  stock.  North  Bend  was; 
a  customer  of  Union  Finance,  which  made  it  equipment 
loans.  From  April,  I960  until  June,  1961,  Petitioner  ad- 
vanced working  capital  to  North  Bend.  Twenty-eight  such; 
advances  were  made  to  an  aggregate  total  of  $9,251.47, 
Petitioner  intended  these  advances  to  be  loans  and  they  were 
so  treated  on  the  books  of  the  Corporation.  $1,800.00  of  the 
amounts  advanced  was  recovered  by  Petitioner  out  of  the 
sale  of  machinery  which  he  acquired  as  security.  Petitioner'' 
records  indicate  that  he  borrowed  money  from  the  United 
States  National  Bank  to  provide  working  capital  loans  tc 
North  Bend.  Petitioner  assisted  in  the  management  of  the 
company,  but  drew  no  salary  from  it.  (Tr.  41-46;  Exhibits 
23, 45.  Tr.  133-135) 

Between  1958  and  1961,  Petitioner  made  five  separate 
loans  aggregating  $875.00  to  C.  H.  March.  These  loans  wen 
made  to  assist  March  in  a  dredging  operation,  and  Petitionee 
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expected  a  profit  on  them.  March,  who  also  was  a  customer 
of  Union,  died  in  the  spring  of  1961 .  (Tr.  47-48 ;  Exhibit  41 ) 

I  Between  January,  I960  and  March,  1961,  Petitioner 
■nade  ten  personal  loans  totalling  $475.00  to  Jack  Finley. 
This  balance  had  been  paid  down  to  $270.00  at  the  time  of 
Finley's  death  in  early  1961.  (Tr.  48-49;  Exhibit  42;  Stipu- 
lation, Par.  4, 6,  pg.  2 ) 

Sam  Osmundson  was  a  used  car  man  who  worked  for  a 
lealer-customer  of  Union  Finance.  Osmundson  wanted  to 
lo  into  business  for  himself,  and  Petitioner  concluded  that 
if  he  did  he  would  be  a  customer  for  Union.  Petitioner, 
herefore,  loaned  him  $535.00  for  a  lease  deposit  on  a  used 
i^r  lot.  The  loan  was  represented  by  a  check  for  $35.00,  and 
he  balance  by  a  demand  note  at  6%  interest.  Osmundson 
!»pened  the  car  lot,  but  within  30  days,  on  or  about  October 
,  1961,  disappeared,  and,  despite  his  efforts,  has  never  been 
ound  by  Petitioner.  No  part  of  the  obligation  was  repaid, 
[nd  no  part  thereof  was  deducted  from  income  by  Petitioner 
p  1961  or  any  subsequent  year.  (Tr.  50,51;  Exhibit  36,  8-H, 

I) 

C.  D.  Kemp,  dba  Alpha  Auto  Sales,  was  a  substantial 
•ustomer  of  Union  Finance  Co.  He  had  had  a  good  credit 
'pcperience  with  Union,  but  at  the  time  of  Petitioner's 
idvances,  it  had  started  "getting  weak".  Petitioner  loaned 
im  $3,400.00  on  May  2,  I960,  $2,000.00  on  March  24, 196I, 
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and  $3,500.00  on  October  5,  1961.  These  loans  were  made. 
hoping  to  benefit  the  finance  company,  and  with  the 
agreement  the  funds  would  be  returned  with  interest. 
Checks  representing  the  advances  were  marked  with  the 
legend,  "Loan"  or  "Car  Advances".  On  October  4,  1961,; 
Petitioner  borrowed  $3,500.00  from  the  First  National  Bank 
and  reloaned  it  to  Alpha  the  next  day.  Alpha  Auto  Salej 
"went  broke"  in  late  1961,  owing  Union  Finance  substam 
tial  balances,  and  owing  Petitioner  $8,985.60.  Despite  ef 
forts  and  demands  by  Petitioner,  and  subsequently  by  th( 
Receiver  for  Union  Finance  Company,  no  recovery  was  oj 
has  been  made  by  Petitioner  or  Union.  The  obligations  tc 
Petitioner  were  worthless  at  December  31,  1961.  No  pan 
of  them  were  deducted  by  Petitioner  on  his  1961  or  an) 
subsequent  return.  (Tr.  51-56;  Tr.  58-59;  Exhibit  38,  39 
20-T,  21-U,2-B,8-H,9-I) 

Toward  the  end  of  1961,  Union  Finance  Company  wa: 
in  serious  difficulty  and  was  becoming  unable  to  pay  it) 
bills.  Fred  Marks  convinced  Petitioner  he  had  Eastern  mone] 
connections  who  would  be  willing  to  invest  in  or  buy  ou 
Union.  Petitioner  advanced  $600.00  to  Marks  for  expenses 
and  loaned  him  an  additional  $417.00  for  the  purpose  o: 
locating  an  investor  or  buyer.   (Tr.  56-58;  Exhibit  40) 

Between  February,  I960  and  July,  1961,  Petitioner  mad( 
some  twelve  loans  to  Arthur  W.  Lehman,  totalling  $1, 
295.00.  These  amounts  are  represented  by  checks  bearing 
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jthe  legend  "Loan".  Mr.  Lehman  was  a  customer  of  Union, 
land  had  been  involved  with  Petitioner  in  North  Bend 
[Veneer  Company.  These  advances  were  made  for  working 
tapital  for  a  logging  venture  Lehman  was  starting  at  North 
Bend,  Washington.  Lehman  and  Petitioner  had  an  agree- 
ment the  money  would  be  repaid  and  that  Petitioner,  in 
iddition,  would  receive  an  override  on  log  sales  as  his 
Drofit  on  the  advances.  In  the  fall  of  1961,  Lehman  defaulted 
)n  his  repayments  and  Petitioner  began  making  efforts  to 
:ollect  which  are  still  unsuccessful.  Petitioner  has  found  a 
lumber  of  judgments  and  tax  liens  recorded  against  Lehman 
n  King  County,  Washington,  and  determines  the  advances 

0  have  been  worthless  at  the  end  of  196I.  Petitioner  did  not 
leduct  this  loss  in  196I  or  any  subsequent  year.  (Tr.  60-63, 
j'N.B.  Tr.  61,  line  1,  "a  note  to  ride"  should  read  "over- 
ride"};  Exhibits   2-B;   8-H;  9-1,   Exhibit   34.) 

1  Between  May,  1957  and  May,  1961,  Petitioner  made 
eighteen  separate  loans  to  L.  W.  Taylor,  aggregating  $6,- 
i95.00,  of  these  $2,500.00  advanced  May  7,  1957,  and 
1,650.00  advanced  May  1,  196I  were  represented  by  de- 
[land  notes  bearing  interest.  The  remaining  advances  were 
epresented  by  checks  substantially  all  of  which  bear  the 
2gend  "Loan".  Prior  to  his  death  in  the  early  spring  of 
962,  Mr.  Taylor  had  repaid  most  of  these  amounts  with 


14 
interest.  At  the  time  of  his  death,  Taylor  had  a  remaining 
obligation  to  Petitioner  in  an  amount  not  less  than  $1,000.00. 
Taylor  was  a  co-stockholder  with  Petitioner  in  North  Bend 
Veneer  and  was  a  customer  of  Union  Finance.  Taylor  died 
leaving  no  estate.   (Tr.  63-66;  Exhibit  35) 

P.  T.  LaLonde  was  a  customer  of  Union  Finance,  be- 
tween September,  1956  and  March,  1961,  Petitioner  made 
seven  separate  loans  to  P.  T.  LaLonde  and/or  D.  M.  Lai' 
Londe  (his  wife),  totalling  $4,742.00.  Of  this  amount, 
$2,720.50  was  represented  by  a  note  dated  September  1,. 
1956  bearing  interest  at  10^,  and  the  balance  by  checks: 
All  of  the  loans  to  LaLonde  were  repaid.  (Tr.  66-68;' 
Exhibit  32) 

On  January  29,  1959,  and  on  September  28,  1962, 
Petitioner  made  secured,  interest  bearing  loans  to  F.  D. 
Windsor  totalling  $5,200.00.  Both  amounts  were  repaid. 
(Tr.  68-69;  Exhibit  33) 

Prior  to  April  2,  1962,  Petitioner  had  made  several  loans 
to  one  Michael  P.  O'Brien.  On  April  2,  1963,  these  loans 
were  consolidated  into  an  installment  note  of  $1,100.00. 
Attempts  to  collect  on  this  note,  as  well  as  attempts  made  in 
1961  to  collect  on  the  underlying  obligations,  were  and  are 
fruitless.  Petitioner  believes  the  obligation  to  have  been 
worthless  at  the  end  of  196I.  (Tr.  69-71;  Exhibit  25) 
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Petitioner  made  additional  loans  as  follows: 

Borrower 

Date 

Amount 

Secured 

Repaid 

H.  Keller 

7/  6/60 

$      55.00 

no 

no 

G.  &  L.  Smith 

6/11/50 

3,500.00 

no 

yes 

M.  Bergdorf 

5/  1/59 

50.00 

no 

yes 

F.  Patterson 

11/22/60 

35.00 

no 

yes 

C.  &  B.  Clinton 

4/16/59 

500.00 

yes 

yes 

^.  Burke 

1 

1/31/56 

1,688.40 

yes 

yes 

(Tr.  71-75,  Exhibit  26-31  incl.) 

During  the  year  1961,  a  Corporation  called  Baby  Furni- 
ure.  Inc.  was  formed  with  G.  Graef ,  C.  D.  Kemp  and  Sandra 
Dutoit,  each  subscribing  to  1/3  of  the  authorized  stock, 
rhe  stock  of  Sandra  Dutoit  was  in  fact  paid  for  and  held 
)y  Petitioner,  but  was  issued  to  Dutoit  as  a  nominee.  The 
itock  was  beneficially  owned  by  Petitioner.  In  addition  to 
lis  investment,  Petitioner  made  working  capital  loans  to  the 
tompany  during  196I  in  a  total  amount  of  $7,854.95.  Of 
jhis  total,  Petitioner  borrowed  $6,000.00  from  Leonard 
iVfoore  and  reloaned  it  to  the  corporation.  During  the  year 
.962,  Petitioner  made  additional  loans  to  the  corporation  in 
L  total  amount  of  $1,216.75.  Loans  made  to  the  corporation 
>y  Petitioner  were  properly  reflected  on  its  books  as  such. 

iaby  Furniture,  Inc.  went  out  of  business  in  1962.  At  the 
ime  it  went  out  of  business.  Petitioner  took  all  remaining 
nventory  into  his  possession,  but  was  and  has  been  unable  to 


i 
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dispose  of  it.  The  value  of  the  inventory  acquired  by 
Petitioner  did  not  exceed  $1,500.00.  No  other  payments 
were  made  to  Petitioner.  The  loans  became  worthless  in 
1961  and  1962.  Baby  Furniture,  Inc.  properly  elected  treat- 
ment under  Sub-Chapter  S  of  the  Internal  Revenue  Code 
and  for  the  calendar  year  196I  suffered  an  operating  los< 
of  $4,123.43.  No  put-through  share  of  this  loss  was  deductec 
either  by  Petitioner,  nor  by  Sandra  Dutoit.  For  the  yea' 
1962,  Baby  Furniture,  Inc.  suffered  an  operating  loss  in  i 
minimum  amount  of  $3,231.52,  no  part  of  which  was  de 
ducted  by  Petitioner  or  Sandra  Dutoit.  (Tr.  78-82;  Tr.  127 
131;  Tr.  146;  Tr.  148;  Exhibit  24)  j 

During  I960,  Petitioner  and  P.  T,  LaLonde  formed  ; 
corporation  named  "The  Hitch-Hiker  Co."  It  was  capital 
ized  for  $2,000.00.  of  which  Petitioner  paid  cash  for  hi 
50^  interest.  Petitioner  made  additional  loans  to  the  com 
pany,  properly  identified  on  the  corporate  books  as  "Owin^ 
to  Officer  —  R.  L.  Gross".  Some  of  these  loans  were  repaic 
from  time  to  time.  At  the  time  the  corporation  was  liqui 
dated  in  196I,  it  owed  Petitioner  $487.62,  no  part  of  whid 
was  paid  or  collectible,  and  no  part  of  which  was  or  has  beej 
deducted  by  Petitioners. 

In  summary,  during  the  period  1955  to  1962,  Petitione 
made  135  separate  loans  (exclusive  of  loans  to  Unior 
Finance  Company)  to  22  borrowers  in  an  aggregate  amour 
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)f  not  less  than  $70,438.27.  Twenty  of  the  said  borrowers 
vere  also  customers  of  Union  Finance  Co. 

SUMMARY  OF  THE  ARGUMENT 

Petitioner  will  argue: 

A.  Losses  incurred  by  virtue  of  loans  made  to  Union 
inance  Company  were  sustained  during  the  year  I96I. 

B.  Petitioners  were  in  the  trade  or  business  of  rendering 
ervices  to  a  corporation  for  pay;  of  making  loans;  and  of 
inancing  and  promoting  business  opportunities. 

I  ARGUMENT 

i.  Year  of  Worthlessness. 

I  It  must  be  assumed  that  Rudolph  Gross  was  completely 
lamiliar  with  and  aware  of  the  financial  position  of  Union 
I'inance  Company  at  all  times.  Not  only  was  he  the  respon- 
ible  managing  officer,  but  stockholder  dissidence  impelled 
im  to  careful  analysis  of  the  company's  condition  during 
961.  Thus,  Mr.  Gross  was  aware  in  the  latter  part  of  196I, 
If  those  facts  set  forth  by  the  Receiver  early  in  1962.  He 
new  of  the  loss  in  portfolio  value  of  the  security  behind 
onsumer  loans;  the  serious  delinquency  of  a  large  per- 
sntage  of  loans  outstanding;  the  concern  of  the  United 
tates  National  Bank  as  the  company's  provider  of  funds. 
Ldd  to  this  the  corroborative  value  of  his  testimony  regard- 
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ing  his  personal  loans  made  to  Ros  Morrison,  Alpha  Motor 
Sales  and  others,  characterizing  them  as  rescue  loans  made 
essentially  for  the  protection  of  the  finance  company. 

Who  then,  could  realize  better  than  he  the  worthlesssness- 
of  the  corporate  notes  which  he,  a  stockholder,  was  holding.; 
Who  could  know  better  that  his  position,  because  of  sub- 
ordination agreements,  was  junior  to  all  obligations  due  the- 
bank  and  that  his  position  as  managing  shareholder  of  a' 
corporation  in  receivership  would  doubtlessly  be  junior  to 
third  party  strangers  and  certainly  junior  to  Indian  trust 
funds  on  time  deposit  with  the  finance  company.  Obviously,- 
the  claims  filed  by  him  with  the  Receiver  were  pro  forma 
and  forlorn  and  conceivably  could  have  been  made  to  main- 
tain a  state  court  record  consistent  with  a  presentation  of 
his  proper  management  of  the  company  business. 

Mere  hope  of  future  collection  does  not  vitiate  worthless- 
ness. 

Spreckels  vs.  Commissioner,  5  TCM  49  (Dec.  14.970 
[M].) 

B.  Were  Petitioners  in  a  Trade  or  Business. 

More  germane  to  the  problem  herein  is  the  classification 
of  the  loans  made  by  Petitioner  to  Union  Finance.  As  has 
been  held  in  a  line  of  cases  typified  by  John  M.  Trent,  et  ux, 
vs.  Commissioner  (CCA2),  61-2  USTC  9506;  291  F  2  66% 
and  Leonard  Lundgren  and  Evelyn  Lundgren  vs.  Commis- 
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■toner,  67-1  USTC  9389,  376  F  2  623,  an  employee  of  a 
:orporation  is  in  the  business  of  rendering  services  for  pay. 
|\ny  loans  made  to  the  corporation  in  aid  of  this  business 
yictivity,  as  distinguished  from  loans  made  to  protect  or 
|;nhance  his  position  as  an  investor,  are  to  be  classified  as 
i)usiness  loans.  As  pointed  out  by  this  Court  in  /.  T.  Dor- 
^^iney,  26  TC  940,  a  loan  made  by  an  individual  related  to 
jiis  business,  is  a  business  loan  whether  or  not  the  individual 
s  also  engaged  in  the  business  of  lending  money.  The 
listinction  between  the  business  of  rendering  services  to  a 
orporation  for  gain  and  being  a  mere  investor  in  a  corpora- 
ion  is  also  implicit  in  the  Whipple  decision,  "...  when 
he  only  return  is  that  of  an  investor  the  taxpayer  has  not 
iatisfied  his  burden  of  demonstrating  that  he  is  engaged 
In  a  trade  or  business  *  *  *".  A.  J.  Whipple,  63-1  USTC 
466. 

Petitioner  testified  that  at  the  time  these  loans  were 
lade,  the  company  was  completely  solvent  and  profitable, 
he  loans  were  not  made  to  protect  Petitioner's  investment, 
lior,  as  additions  to  working  capital,  did  they  directly 
nhance  it.  The  true  effect  of  the  advances  was  to  give  the 
ompany,  by  virtue  of  triple  bank  loan  leverage  thus  ob- 
lined,  the  ability  to  earn  more  profit.  This  maneuver  was 
hat  of  an  experienced  employee  engaged  in  his  business 
f  rendering  services  for  profit. 

In  addition  to  the  foregoing  rationale,  we  must  note 
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that  Petitioner  was  earning  and  being  paid  10^  on  these 
advances.  As  will  be  seen  hereafter,  the  volume  of  Petif 
tioner's  activity  in  the  lending  of  money  was  sufficient  t( 
give  him  the  business  status  of  a  money  lender. 

That  a  series  of  isolated  transactions  do  not  consitute  t 
trade  or  business  is  axiomatic.  That  "investing"  is  not  a  trade 
or  business  where  the  only  return  is  in  dividend  income  oi 
gain  in  the  value  of  the  security  has  been  established  by  thd 
Supreme  Court  in  A.  J.  Whipple. 

Obviously,  there  can  be  no  set  number  of  transactions 
nor  no  set  dollar  value  on  volume  which  can  be  said  to  dra\^ 
the  line  of  demarcation.  The  intention  of  the  lender  a: 
indicated  by  his  continuity  must  be  determinative.  In  Hymat 
R.  Minkoff  vs.  Commissioner,  15  TCM  1404,  where  Peti 
tioner  made  40  odd  loans  in  five  years  totalling  some 
$300,000,  this  Court  found  him  to  be  engaged  in  the  busi' 
ness  of  lending  money.  In  Allerton  Cushman,  et  ux,  vs 
United  States,  D.C.  Ariz.,  56-2  USTC  9689,  it  was  founc 
that  where  Petitioner  made  21  loans  totalling  $288,000 
including  several  unsecured  advances  aggregating  $65,50( 
to  one  borrower,  she  was  in  the  business  of  lending  money 
In  F.  R.  Ingram  vs.  Commissioner,  20  TCM  1447,  Petitione 
was  found  to  have  been  involved  in  the  promotion  anc 
financing  of  some  20  ventures.  This  Court  held  him  to  be  ir 
the  business  of  promoting  and  lending  money  to  businesses 
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In  Alfred  S.  V.  Carpenter  vs.  A.  G.  Erickson,  USDC, 
Dre.  Civil  No.  64-478  (June  20,  1966)  it  was  conceded  that 
|)laintiff  had  financed  at  least  seven  corporations  and  indi- 
viduals from  1955  through  1962.  In  each  instance  plaintiff 
lad  guaranteed  bank  loans  ranging  from  $7,500  to  $133,000 
nd  had  received  a  fee  of  1^  of  1%  of  the  loan  balance  per 
nnum.  Plaintiff  had  great  wealth,  the  bulk  of  it  having 
ome  from  investments  in  IBM  and  other  "blue  chip"  stocks, 
udge  Gus  Solomon  held  that  although  plaintiff  was  ad- 
littedly  an  investor,  he  also  was  in  the  business  of  financing 
usinesses  by  loaning  money  and  credit  and  that  the  subject 
3sses  were  business  bad  debts. 

In  the  instant  case,  the  record  shows  that  Petitioner's 
intire  business  experience  involved  and  was  connected  with 
le  money  lending  business;  that  from  1955  to  1961  he  had 
dequate  time  to  operate  continuously  as  a  money  lender  for 
is  own  account;  that  his  intention  always  was  to  obtain 
rofit  from  the  advancement  of  funds,  regardless  of  the 
prmalities  of  the  transaction.  Indeed,  the  amount  of  time 
Dent  by  Petitioner  in  the  making  and  collecting  of  his 
jersonal  loans,  was  bitterly  complained  of  in  the  Bill  in 
quity  filed  by  his  co-stockholder  in  the  Receivership  mat- 
fer.  The  record  further  shows  that  Petitioner  made  over  140 
!)ans  to  some  25  entities  during  the  period  1955-1962,  which 
^gregated  in  excess  of  $130,000.  The  volume  of  loan 
[ansactions  being  made  by  Petitioner,  when  noted  by  his 
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certified  public  accountant,  resulted  in  his  thereafter  filing 
a  Schedule  1040  C  for  the  business  of  making  loans. 

Testimony  adduced  at  trial  indicated  that  virtually  al: 
the  larger  loans  made  by  Petitioner  were  made  for  th( 
purpose  of  creating  new  customers  for  Union  Finance;  ii 
assisting  weak  obligors  of  the  Finance  Company  to  attaii 
a  better  operation  so  as  to  secure  the  repayment  of  thei: 
loans  to  the  Finance  Company;  to  further  finance  Unioi' 
customers  who  had  reached  their  credit  limit  with  thi 
company.  As  we  have  noted  in  /.  T.  Dorminey,  a  loa: 
made  by  an  individual  proximately  related  to  his  principa 
business  activity  is  a  business  loan.  This  doctrine  is  af firmec 
in  Paul  L.  Rentes,  et  ux,  vs.  Commissioner,  21  TCM  274 
in  which  case  Petitioner,  a  chicken  rancher,  loaned  $103,00li 
to  a  restaurant  which  purchased  40^  to  50^  of  his  produc 
tion;  in  Kay  A.  Myers,  et  ux  vs.  Commissioner,  42  TC  195: 
in  which  Petitioner  guaranteed  performance  by  their  lan( 
development  corporation  of  its  contract.  Failure  of  perform 
ance  by  the  corporation  required  completion  by  Petitione 
giving  rise  (held  the  Court)  to  a  debtor-creditor  relatior; 
ship  between  the  corporation  and  Petitioner.  Subsequen 
failure  of  the  corporation  to  pay  gave  rise  to  a  business  ba^ 
debt;  and,  in  Loren  A.  Decker,  et  ux,  vs  United  States,  (Dt 
Iowa),  65-2  USTC  9600,  wherein  Decker,  a  freight  lin 
operator,  purchased  $10,000  of  the  capital  stock  of  a  glaf 
boat  manufacturer  and  loaned  it  additional  $49,000  throug 
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[indry  advances.  The  Court,  citing  Whipple  and  Weddle 
s.  Commissioner  (CCA-2),  325  F2  849,  found  that  the 
bans  were  more  proximately  related  to  the  development  of 
jew  hauling  business  than  to  the  protection  or  enhancement 
'f  Petitioner's  investment,  and  held,  with  Weddle,  that  it 
affices  for  deduction  that  the  creation  of  the  debt  should 
,  kve  been  significantly  motivated  by  the  taxpayer's  trade 
business  even  though  there  was  a  non-qualifying  motive 
well. 
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Petitioners  further  contend  that  they  are  within  the 
:  i)ctrines  established  in  Minkojj,  supra,  and  in  Otis  Newell 
:  .lliott  and  Tacy  M.  Elliott  vs.  U.S.A.  USDA  Ore.  Civ.  No. 
."  ^345  (April  6,  1967)  i.e.,  that  losses  sustained  in  "the 
iisiness  of  seeking  out  business  opportunities  for  financing 
c  ad  promoting"  are  business  bad  debts.  In  this  case  testimony 
.  jlduced  established  that  Petitioners  actively  participated  in 
.  ile  financing  and  promotion  for  anticipated  profit  of  Finley 
:  3eel  Erectors;  North  Bend  Veneer  Co.;  Baby  Furniture, 
:;  Ac;  and  The  Hitch-Hiker  Co.  and  other  unincorporated 
r  >tntures. 

Testimony  and  exhibits  presented  at  the  trial  of  this 

cuse  adequately  prove  that  Petitioner  suffered  additional 

Isses  during  196I  from  worthless  bad  debts,  and  from 

■  f  rticipation  in  a  Sub-Chapter  S  corporation  which  were  not 

;  c  ducted  in  the  year  1961  or  any  subsequent  year.  The 

J.  Qaracter  and  extent  of  these   losses   should  have  been 
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determined  so  as  to  allow  Petitioners  any  tax  benefit  there 
from  to  which  they  were  entitled.  ! 

CONCLUSION 

1 

The  sense  of  the  law,  the  regulations  and  judicia 
interpretations  require  that  bad  debt  losses  sustained  b] 
mere  passive  investors  who  look  to  capital  growth  anc 
interest  or  dividend  return  without  effort  on  their  part  bi 
treated  as  capital  losses,  but  that  bad  debt  losses  sustainet 
by  one  devoting  substantial,  continuing  effort  to  the  man 
agement  of  a  loan  portfolio;  to  the  seeking,  financing  anc 
promoting  of  business  opportunities;  or  by  one  making  J 
loan  in  aid  of  and  related  to  his  business  are  to  be  treatec 
as  ordinary  business  losses.  The  evidence  and  testimony  ii 
this  case  evaluated  in  the  light  of  the  statutory  and  cas 
law  demand  that  the  Memorandum  Opinion  of  the  Ta: 
Court  of  the  United  States  be  set  aside,  that  judgment  b' 
given  for  Petitioners  that  bad  debt  losses  sustained  aiK 
deducted  by  them  were  business  bad  debts,  and  that  thi 
matter  be  remanded  for  further  determination  as  to  addj 
tional  deductible  business  bad  debt  and  other  losses  incurrei 
by  Petitioners  in  1961  and  by  them  not  deducted. 

Respectfully  submitted, 

DEAN  M.  ALEXANDER, 
Attorney  for  Petitioners 
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No.  22023 


RUDOLPH  L.  GROSS  and  CATHERINE  D.  GROSS, 

Petitioners 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


ON  PBTITION  FOR  REVIEW  OF  THE  DECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 


The  memorandum  findings  of  fact  and  opinion  of  the  Tax  Covirt 
(I-R.  23-35yare  not  officially  reported. 

JURISDICTION 

This  petition  for  review  (l-R.  37-39)  involves  federal  income 
taxes  for  the  tajcable  years  I958  and  I96I.  On  May  20,  I965,  the 
Commissioner  of  Internal  Revenue  mailed  to  the  taxpayers  a  notice 
of  deficiency,  asserting  deficiencies  in  income  tax  in  the  aggregate 
amount  of  $25,388.16.   (I-R.  ^4-8.)  Within  90  days  thereafter,  on 

~l7  "I-R."  and  "II-R."  references  are  to  volumes  I  and  II  of  the 
record  on  review. 

2/  This  amount  includes  a  deficiency  asserted  for  the  year  I96O  in 
the  amount  of  $1,686*81  which  was  paid  by  the  taxpayers  and  is  not 
in  issue  here.  (l-R.  53.) 
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August  17,  1965,  the  taxpayers  mailed  a  petition  (l-R.  I-9)  to  the 

Tajc  Court  for  a  redetermination  of  the  deficiencies  asserted  for 

the  taxable  years  1958  ajid  I96I  under  the  provisions  of  Section 

6213  of  the  Internal  Revenue  Code  of  195^.  The  decision  of  the 

Tax  Court  was  entered  on  Febiniary  I6,  I96T.   (l-R.  36.)  This  case 

is  bro\ight  to  this  Court  by  petition  for  review  mailed  on  May  I6, 

1967  (I-R.  37-39)  within  the  three  month  period  prescribed  in 

Section  7^3  of  the  Internal.  Revenue  Code  of  I95U.  Jurisdiction 

is  conferred  on  this  Court  by  Section  7^82  of  that  Code, 

QUESTION  PRESEITTED 

Whether  the  Tax  Court  correctly  ruled,  on  the  facts  of  record, 

that  taxpayers'  losses  from  the  nonrei>ayment  of  loajis  were  not 

proximately  related  to  etny  trade  or  business  conducted  by  taxpayers  \ 

as  individxials  and,  hence,  qioalified  only  for  the  limited  deduction  \ 

for  nonbusiness  bad  debts  provided  by  Section  166  of  the  Internal 

Revenue  Code  of  195^^. 

STATUTE  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code  of  195^: 

SEC,  166  (As  amended  by  Sec.  8,  Technical  Amendments  Act  of 
1958,  P,L.  85-866,  72  Stat,  1606].  BAD  DEBTS. 

(a)  General  Rule, — 

(1)  Wholly  worthless  debts. — There  shall  be  allowed  as 
a  deduction  ajiy  debt  which  becomes  worthless  within  the  tetxat^ 
year. 


"37  Under  Section  7502  of  the  Internal  Revenue  Code  of  195^, 
mailing  is  treated  as  timely  filing. 
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(2)  Partially  worthless  debts.— When  satisfied  that  a 
debt  is  recoverable  only  in  part,  the  Secretary  or  his 
delegate  may  allow  such  debt,  in  an  amoxint  not  in  excess  of 
the  part  charged  off  within  the  taxable  year,  as  a  deduction, 


(d)  Nonbusiness  Debts. — 

(1)  General  rule. --In  the  case  of  a  taxpayer  other  than 
a  corporation-- 

(A)  subsections  (a)  and  (c)  shall  not  apply  to 
any  nonbusiness  debt;  and 

(B)  where  any  nonbusiness  debt  becomes  worthless 
within  the  taxable  year,  the  loss  resiating  therefrom 
shall  be  considered  a  loss  from  the  sale  or  exchange, 
during  the  teucable  year,  of  a  capital  asset  held  for 
not  more  than  6  months. 

(2)  Nonbusiness  debt  defined. — For  pui*poses  of  para- 
graph (l),  the  term  nonbusiness  debt"  meeuns  a  debt  other 
than — 

(a)  a  debt  created  or  acquired  (as  the  case  may  be) 
in  connection  with  a  trade  or  business  of  the  taxpsiyer;  or 

(B)  a  debt  the  loss  from  the  worthlessness  of  which 
is  incurred  in  the  taxpayer's  trade  or  business. 


(26  U.S.C.  196k   ed..  Sec.  I66.) 
Treasury  Regulations  on  Income  Tax  (l95^  Code): 
§  1.166-5  Nonbusiness  debts. 

*  *  * 

(b)  Nonbusiness  debt  defined.  For  pvirposes  of  section  I66 
and  this  section,  a  nonbusiness  debt  is  any  debt  other  than — 


(2)  A  debt  the  loss  from  the  worthlessness  of  which  is 
incurred  in  the  taxpayer's  trade  or  business. 
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The  question  whether  a  debt  is  a  nonbusiness  debt  is  a  question 
of  fact  in  each  particiilar  case.  The  determination  of  whether 
the  loss  on  a  debt's  becoming  worthless  has  been  incurred  in  a 
trade  or  business  of  the  taxpayer  shall,  for  this  purpose,  be 
made  in  substajitially  the  same  manner  for  determining  whether 
a  loss  has  been  incurred  in  a  trade  or  business  for  purposes  of 
section  165(c)(1).  For  purposes  of  subparagraph  (2)  of  this 
paragraph,  the  character  of  the  debt  is  to  be  determined  by  the 
relation  which  the  loss  resulting  from  the  debt's  becoming 
worthless  bears  to  the  trade  or  business  of  the  taxpayer.  If 
that  relation  is  a  proximate  one  in  the  conduct  in  the  trade  or 
business  in  which  the  taxpayer  is  engaged  at  the  time  the  debt 
becomes  worthless,  the  debt  comes  within  the  exception  provided 
by  that  subparagraph.  The  use  to  which  the  borrowed  funds  are 
put  by  the  debtor  is  of  no  consequence  in  making  a  determination 
under  this  paragraph.  For  purposes  of  section  I66  emd  this 
section,  a  nonbusiness  debt  does  not  include  a  debt  described 
in  section  165(g)(2)(C).  §  l.l65-5>  relating  to  losses  on 
worthless  securities. 


(26  C.F.R.,  Sec.  1.166-5.) 

STATEMEHT 

The  facts  as  fo\md  by  the  Tax  Coirrt  may  be  stated  as  follows: 

Rudolph  L.  Gross  and  Catherine  D.  Gross  are  husband  and  wife 
and  they  reside  in  Portland,  Oregon.  Taxpayers  filed  their  income 
tax  returns  for  the  periods  here  involved  with  the  District  Director 
of  Internal  Revenue  at  Portland.  (I-R.  2k-,) 

Rudolph  L.  Gross  had  some  experience  prior  to  World  War  II 
working  for  finance  companies  making  consumer  loans.  After  his 
discharge  from  the  Navy  in  October  19^5  he  went  to  work  for  the 
tfoited  States  National  Bank  in  Portland  in  the  Consimer  Finance 
Department.  In  19^7  he  left  the  bank  and  he  and  a  man  named  White 
organized  a  company  called  Aero  Credit  Corporation  engaged  in  the 
business  of  automotive  suid  airplane  financing.  There  were  about 
10  to  20  stockholders  in  this  corporation.  (I-R.  2^4-.)  In  I95O 
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Gross  decided  to  sell  out  his  interest  in  the  above  corporation  axid 

orgajiize  a  finance  company  in  which  he  would  be  a  larger  owner. 

Accordingly,  in  I95O  he  sold  his  stock  interest  in  Aero  Credit 

Corporation  and  that  year  he  and  Burt  Wilson  organized  the  Union 

Finance  Company  (hereinafter  sometimes  called  Union),  which  was  formed 

pursuant  to  the  Oregon  Small  Loan  laws  and  it  engaged  in  the  auto-. 

mobile  financing  business.   (l-R.  2^4—25.)  The  parties  subscribed  and 

paid  for  the  capital  stock  of  the  said  corporation  as  follows  (l-R.  25): 

Burt  Wilson  $  30,000 

Rudolph  L.  Gross  15,000 

Catherine  D.  Gross  1^,000 

$  60,000 

Wilson  was  not  interested  in  operating  the  finance  company  as  he 
was  steadily  employed  as  a  manager  of  another  firm  in  Portland,  so 
Rudolph  L.  Gross  was  the  managing  officer  of  Union.  In  his  income  taa 
returns  for  the  years  1959^  i960  and  196I  he  reported  salary  received 
from  the  compeiny  in  the  respective  amounts  of  $2i+,000,  $2U,000  and 
$21,600.   (I-R.  25.) 

The  Iftiion  Finance  Company  derived  much  of  its  financing  by  loans 
from  the  U.S.  National  Beink  of  Oregon  at  Portland,  to  which  it  dis- 
counted customers '  contracts  at  a  lower  rate  of  interest  than  it 
charged  the  customers.  From  its  inception.  Union's  stockholders  made 
advances  to  the  corporation  and  they  were  treated  as  loans  and  Union 
executed  notes  therefor  bearing  8  percent  or  10  percent  interest  but 
all  such  notes  were  subject  to  subordination  agreements  executed 
between  the  payees  and  the  bank  subordinating  such  notes  to  stock- 
holders to  the  bank's  loems.  However,  the  stockholders'  advances 
permitted  the  bank  to  enlarge  the  line  of  credit  to  Union.  (I-R.  25.) 
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It  is  stipulated  that  of  the  $69,880.47  claimed  as  bad  debt 
deductions  on  their  I96I  income  tax  ret\im  the  svm   of  $55,000 
represented  euivances  to  Union  ajid  that  Catherine  Gross  had  advanced 
$15,000  of  said  svmi  from  her  own  funds  which  she  had  inherited 
and  Rvidolph  had  cuivanced  the  balance.  The  notes  were  subject  to 
subordination  agreements  to  the  bank.  (I-R.  25-26.) 

Paragraph  k   of  the  stipulation  of  facts  provides  as  follows 

(I-R.  16,  26): 

k.     Petitioners  claimed  the  following  euivances  as 
business  bad  debts  in  their  income  tax  return  for  the 
taxable  year  196I: 


Name 

Amount 

Chester  March 

$         775.00 

Jack  Finley 

2k). 00 

Ros  Morrison 

8,884.73 

Finley  Steel  Erectors ,  Inc . 

2,165 .4i+ 

North  Bend  Veneer, 

Inc. 

2,815.30 

Union  Fineuice  Compaiiy 

55,000.00 

$  69,880.47 

The  Commissioner  determined  that  sidvances  to  the  Union  Finance 
Company  were  nonbvisiness  bad  debts  which  did  not  become  worthless 
until  1962  and  the  other  advances  totaling  $l4,880.17  were  non- 
bvisiness  bad  debts  in  I96I,  the  deduction  thereof  being  limited 
by  Sections  1211  and  1212,  1954  Code,  to  $1,444.33.  (I-R.  26.) 

Burt  Wilson  died  in  1954  and  his  son  cmd  daughter-in-law,  Mr. 
and  Mrs.  Gordon  Wilson,  inherited  his  interests.  Union  lost  some 
$69,000  in  1958  and  it  made  only  $1,104.23  in  1959 .  It  again 
lost  in  i960  over  $66,000  euid  dissension  developed  between  Gross 
and  Gordon  Wilson.  In  May  of  I96I  Gordon  tried  to  get  Gross  to 
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resign  from  Union  but  Gross  refused.  A  certified  public  acco\mtant 
vas  engaged  by  the  corporation  in  June  of  I96I  to  examine  its 
affairs.  The  accountant's  report,  vhich  was  not  certified,  showed 
Union  owed  the  United  States  National  Bank  $929,915.30  secured  by- 
notes,  contracts  and  trust  receipts  due  Union  from  its  customers 
and  also  by  the  stockholders'  subordinated  notes.  The  report 
contains  an  einalysis  of  the  pledged  collateral,  and,  with  the 
assistance  of  maneigement,  some  attempt  was  made  to  evalviate  many 
items  of  the  security  given.  The  indication  in  the  report  is  that 
the  pledged  collateral  did  not  adeqxiately  secure  the  bank  obli- 
gations.  (I-R.  26-27.) 

On  or  about  October  I9,  I96I,  Gordon  Wilson  filed  suit  against 
Rudolph  L.  Gross  and  Union  Finance  Company,  seeking  a  receivership, 
accovinting  ajid  inj\jnction.  Supporting  said  complaint,  Wilson,  by 
affidavit,  swore,  "The  bank  is  now  threatening  to  foreclose  on 
the  security  it  holds,  that  the  financial  condition  of  the  corpo- 
ration is  in  grave  doubt."  (l-R.  27.) 

In  connection  with  said  lawsuit,  a  receiver  was  appointed 
who  thereafter  excluded  Gross  from  occupancy  of  the  premises  of 
Union  Finance  Company.  (l-R.  27.) 

Union's  income  tax  return  for  I96I  shows  a  loss  of  $155^910'23 
8Lnd  as  of  December  31,  I961,  the  balance  sheet  of  Union  Finance 
Company  showed  a  deficit  of  $51, 01^4-. 32,  ccmputed  as  follows  (l-R.  27); 
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Assets  $  83^,028.31 

Liabilities  $  826,01+2.63 

Capital  stock  60,000.00 

Earned  Surplus  (31,01l4-.32) 

$  835,028.31 


The  United  States  National  Bank  continued  extending  the  line 
of  credit  to  the  receiver,  who  continued  to  conduct  the  day-to-day- 
operations  of  the  compemy.  (l-R.  27.) 

On  June  k,   I962,  the  bank  discontinued  its  line  of  credit  to 
the  corporation,  which  action  precipitated  the  receiver's 
recommendation  to  proceed  with  a  bankruptcy  reorganization  or 
liquidate.  (I-R.  27-28.) 

On  June  18,  I962,  the  court  ordered  the  coiTporation  liquidated 
and,  by  December  21,  I962,  its  assets  had  been  sold.  (I-R.  28.) 

With  their  joint  income  tax  returns  for  I96O  and  I96I 
taxpayers  filed  Schedule  lO^KX!  purporting  to  show  an  independent 
business  of  Rudolph  L.  Gross  of  "Loans",  with  the  btisiness  address 
the  same  as  Union  or  his  home .  In  the  sched\ile  for  I96O  there  is 
the  report,  without  amy  itemization,  of  interest  received  in  the 
total  sum  of  $3,862.39  and  bad  debts  in  the  total  stmi  of  $5,506.70 
and  the  computation  of  loss  from  the  purported  business  of 
$1,6^^44.31.  In  the  said  Schedxile  C  for  I96I,  again,  without  any 
itemization,  thei«  is  reported  interest  received  in  196I  in  the 
stm  of  $3,696.96  aind  bad  debts  in  the  sum  of  $69,880.^7  and  the 
resulting  loss  of  $66,183. 51*  The  returns  were  made  out  by  the 
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certified  public  accountcmt  vrtio  vas  also  the  accovmteuit  for  Union 
emd  had  made  the  audit  of  Union  in  the  summer  of  I96I.  The  return 
for  i960  appears  to  be  undated  but  it  is  stamped  received  in  the 
District  Director's  office  at  Portland  on  May  8,  I96I.  (I-R.  28.) 

During  the  year  I96I  Rudolph  Gross  was  the  holder  of  3  unpaid 
notes  representing  loams  he  had  made  to  the  makers.  One  note  vas 
an  unsecured  note  signed  by  Ros  and  Thelma  Morrison.  It  vas  dated 
January  26,  I96I,  and  in  the  amount  of  $8,900>  vith  interest  at 
the  rate  of  8  percent.  Morrison  vas  a  used  car  dealer  and  long- 
time custcHner  of  Union  to  which  he  oved  money.  The  loein  vas  to 
enable  Ros  to  pay  off  another  finance  company  and  thus  make  the 
position  of  Union  more  solid.  (I-R.  28.) 

Another  note  vas  an  unsecured  demand  note  signed  by  Sam 
Osmundson  for  $500,  with  interest  at  6  percent,  dated  August  31, 
1961.  Osmundson  had  been  an  employee  of  a  customer  of  Union 
engaged  in  the  used  car  business  and  he  vanted  to  go  into  business 
for  himself.  The  loan  vas  made  in  order  to  secure  Osmxindson  as 
a  customer  for  Union  but  it  did  not  vork  out  as  he  absconded 
shortly  thereafter.  (I-R.  28-29.) 

The  third  note  vas  a  note  for  $4,000,  dated  January  29,  1959* 
signed  by  F.  Donald  eoid  Rosemary  K.  Windsor  payable  $2,000  on 
Jan\jary  29,  I96O,  and  $2,000  on  January  29,  I96I,  with  Interest  at 
7  percent.  The  note  was  seciired  by  a  mortgage  executed  by  the 
Windsors  on  their  home.   (l-R.  29.) 
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Taxijayer  Rudolph  Gross  had  loaned  money  in  years  prior  to  196^ 
to  other  individuals  on  their  promissory  notes.  He  loajied  $2,720.2 
to  Peter  LaLonde  on  a  note  executed  'by  Peter  and  his  wife  Delora  M, 
dated  September  J,  1956,  with  interest  at  10  percent  per  annum 
after  maturity  and  the  note  was  made  payable  in  2k  monthly 
installments.  The  note  was  paid  in  full.  (l-R.  29.) 

Another  such  note  is  a  $35,  30-day,  6  percent  note  signed  by 
Frank  G.  P&tterson  which  is  dated  November  22,  i960,  aind  it  is 
marked  paid.  (I-R.  29.) 

Gross  made  some  other  advancements  or  payments  that  are 
represented  here  by  his  canceled  checks  to  Arthur  Lehman,  Clarence 
and  Buelah  Clinton,  Mary  Bergdorf ,  Harold  Keller,  GersLLd  and 
Lueen  Smith,  L.  W.  Taylor,  Michael  P.  O'Brien,  Baby  Pumitxire, 
Inc.,  North  Bend  Veneer  Company,  Hitch  Hiker  Company,  Finley  Steel 
Erectors,  Inc.,  Jack  Finley,  C.  H.  March,  Fred  Marks,  Alpha  Auto 
Sales  and  CD.  Kamp.  The  dates  on  the  checks  range  from  19R7 
to  1962  and  some  of  them  bear  the  legend  "loan" .  The  checks 
were  generally  to  customers  of  Union  or  to  other  corporations  in 
which  Gross  had  a  substantial  stock  interest.  There  is  also 
Gross'  canceled  check  to  Union  Finance  Company  dated  March  7, 
1958,  bearing  the  legend  "Loaji  to  Union  Finance."  Taxpayers 
amended  their  petition  at  the  trial  to  seek  aji  increased  business 
bad  debt  deduction  in  I96I  in  the  amoxmt  of  approximately 
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$30,000,  based  on  the  foregoing  payments  or  advancements,  repre- 
sented by  his  canceled  checks,  being  loans  ajid  some  of  them 
becoming  worthless  in  I96I,  and  therefore  business  bad  debts. 
(I-R.  29-30.) 

On  their  income  tajc  returns  for  the  taxable  year  I96I,  the 
taxpayers  claimed  business  bad  debt  deductions  in  the  total 
amount  of  $69,880. i^-T.   (l-R.  23-2^1-.)  The  Commissioner  in  his 
statutory  notice  of  deficiency  (l-R.  k-Q)   disallowed  the  claimed 
deductions  in  their  entirety.  The  teixpayers  filed  a  petition 
with  the  Taix  Court  for  a  redetermination  of  the  deficiencies 
asserted  by  the  Commissioner.  (I-R.  1-8.)  The  Tax  Court  denied 
the  taxpayers'  claimed  business  bad  debt  deductions  in  their 
entirety.   (I-R,  35 •)  From  that  action  the  taxpayers  have  filed 
and  prosecuted  the  instant  petition  for  review.  (I-R,  37-39.) 

SUMMARY  OF  ARGUMENT 

The  question  is  whether  the  losses  which  taxpayer  sustained 
from  the  nonrepayment  of  advances  to  his  finance  corporation  and 
its  customers  were  fully  deductible  as  business  bad  debts, 
incurred  in  a  business  or  businesses  conducted  by  him  individually, 
or  were  deductible  only  as  nonbusiness  bad  debts  incurred  in  aiding 
the  corporation's  business  and  protecting  his  investment  therein. 
Taxpayer  contends  that  the  losses  were  incurred  in  his  separate 
business  or  businesses  of  money-lending,  promoting  and  financing 
corporations,  ajid  rendering  services  for  pay  as  a  salaried  officer 
of  his  corporation. 
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The  record  amply  and  affirmatively  warrants  the  Tax  Court's 
findings  that  taxpayer  was  not  engaged  in  a  separate  business  of 
money-lending  or  of  promoting  and  financing  corporations;  that  his 
adveinces  were  not  made  to  protect  his  employment;  euid  that,  in 
fact,  his  advances  were  made  as  a  stockholder  to  aid  the  corporate 
business  and  protect  and  enhance  his  investment.  , 

Taxpayer's  money-lending  activities  were  confined,  save  in 
a  few  instances,  to  advances  to  his  finance  corporation  and  its 
customers  and  ceased  when  the  corporation  went  into  receivership. 
Taxpayer  himself  testified  that  all  his  advances  to  individuals 
were  made  to  sec\ire  new  customers  or  strengthen  existing  customers 
of  the  finance  corporation;  and,  generally,  that  his  advances  to 
both  the  corporation  and  its  customers  were  made  to  protect  his 
investment  in  the  former  while  earning  interest.  He  did  not 
testify,  nor  is  there  a  scintilla  of  evidence  to  show,  that  he 
made  advances  to  protect  his  employment.  And  as  for  interest,  he 
failed  to  show  that  his  advances  to  cxistomers  were  interest-bearing 
The  few  advances  he  made  to  enterprises  other  than  his  finance   , 
corporation  were  to  ventures  in  which  he  also  had  an  investment  to 
protect . 

The  Tax  Court  applied  the  proper  criteria,  under  decisions 
of  this  Court  and  other  appellate  courts,  in  ruling  that  taxpayer's 
losses  were  from  nonbusiness  bad  debts,  and  its  decision  should  be 
affirmed . 
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ARGUMEin: 

THE  TAX  COURT  WAS  AMPLT  WARRANTED  BY  THE  RECORD  IN 
RULING  THAT  TAXPAYERS'  LOSSES  FROM  THE  NDNREPAYMENT 
OF  LOANS  WERE  NOT  PROXIMATELY  RELATED  TO  AJNY  TRADE 
OR  BUSINESS  CONDUCTED  BY  TAXPAYERS  AS  INDIVIDUALS 
AND,  HENCE,  THAT  SIX^H  LOSSES  QUALIFIED  ONLY  FOR  THE 
LIMITED  DEDUCTION  FOR  NONBUSINESS  BAD  DEBTS 
PROVIDED  BY  SECTION  l66  OF  THE  195i4-  CODE 

A.  Introduction . 

Section  166  of  the  Internal  Revenue  Code  of  195^>  supra,  authorizes 

the  deduction  of  bad  debt  losses.  There  is  no  limitation  on  the 

right  of  corporations  to  deduct  all  worthless  debts  in  computing 

taxable  ordinary  income.  This  right  is  also  conferred  on  individual 

teuqpayers  with  inspect  to  business  bad  debts.  But  with  respect  to 

individuals'  nonbusiness  bad  debts.  Section  166(d) (l)  attthorizes  only 

Jt/ 
a  short-term  capiteJ.  loss  deduction. 

Section  166(d)(2)  defines  a  nonbusiness  debt  as  any  debt  other 

than  "a  debt  created  or  acquired  *  *  *  in  connection  with  a  trade 

or  bvisinesa  of  the  [individual]  taxpayer,"  or  "a  debt  the  loss  from 

the  worthlessness  of  which  is  incurred  in  the  taxpayer's  trade  or 

business."  The  vinderlying  provisions  of  Treasury  Regulations  on 

Income  Tax  (195^  Code),  set  forth  in  Section  l.l66-5(b),  supra, 

provide  in  pertinent  part  that: 

The  question  whether  a  debt  is  a  nonbusiness  debt  is  a 
question  of  fact  in  each  peurticular  case,  »  *  ♦  the 
character  of  the  debt  is  to  be  determined  by  the 
relation  >^ich  the  loss  resiilting  from  the  debt's 

1^  Under  Section  1211(b)  of  the  Code  short-term  capital  losses  are 
deductible  only  to  the  extent  of  capital  gains  plus  $1,000  of  ordinary 
income.  However,  any  remaining  losses  may  be  carried  over  for  the 
next  five  taxable  years,  as  provided  in  Section  1212  of  the  Code. 
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"becoming  worthless  bears  to  the  trade  or  huainess  of 
the  [individual]  teixpayer.  If  that  relation  is  a 
proximate  one  in  the  conduct  of  the  trade  or  business 
in  which  the  teoqoayer  is  engaged  at  the  time  the  debt 
becomes  worthless,  ♦  ♦  ♦. 

In  short,  an  individual  taxpayer  is  entitled  only  to  a  short- 
term  capital  loss  deduction  unless  he  shows  that  he  has  sustained 
a  bad  debt  loss  in  a  trade  or  business  which  he  has  conducted  as 
an  individual..  And  such  a  loss  is  not  inc\arred  in  an  individual's 
trade  or  business  unless  it  is  proximately  related  to  such  trade  or 
business.  Section  l.l66-5(b)(2),  supra;  United  States  v.  Keeler, 
308  F.  2d  k2k   (C.A.  9th);  Weddle  v.  Commissioner,  325  F.  2d  8^9 
(C.A.  2d).  Whether  a  particular  loss  or  expense  is  incurred  in  a 
taxpayer's  trade  or  btisiness  is  a  question  of  fact  in  each  particulai 
case,  subject  to  statutory  criteria.  Lundgreen  v.  Commissioner, 
376  F.  2d  623  (C.A.  9th). 

In  the  case  at  bar  taxpayers  contend  (Br.  I8-2U)  that  they 
sustained  fully-deductible  bvisiness  bad  debt  losses  from  the 
nonrepayment  of  loans  which  were  proximately  related  to  one  or 
another  of  three  businesses  which,  it  is  alleged,  the  tsuqayer 
Rudolph  L.  Gross  (hereinafter  "the  taxpayer 'jconducted  as  an 
individual:   (l)  A  business  of  loaning  money;  (2)  A  business  of 


I 


5/  There  is  nothing  in  the  record  to  indicate,  nor  do  taxpayers 
contend  on  appeal,  that  the  tajqayer  Catherine  D.  Gross,  Rudolph's 
wife,  was  engaged  in  any  trade  or  business  dxaring  the  taxable  years. 
Th\is  references  hereinafter  to  "the  taxpayer"  relate  both  to  the 
aU.eged  individrjal  businesses  and  to  the  contentions  raised  by 
husband  and  wife  on  appeal.  As  noted  by  the  Tax  Covirt  (l-R.  32),  the 
single  loan  made  by  the  wife  ($15,000  to  IMion  Finsmce)  was  properly 
treated,  in  ajay  event,  as  a  non-bxisiness  baxi  debt. 
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financing  and  promoting  corporations  for  gain;  and  (3)  A  business 

LI 
of  being  a  corporate  employee. 

In  weighing  these  contentions  it  should  be  noted,  at  the  outset, 
that  the  courts  are  in  general  agreement  as  to  the  tests  for  deter- 
mining whether  an  individual's  activities  constitute  a  separate 
trade  or  business  for  tax  purposes.  The  individual  taxpayer  must 
be  regularly  and  actively  engaged  in  activities  from  which  he  hopes 
and  intends  to  realize  a  profit.  Hirsch  v.  Commissioner,  315  F.  2d 
731  (C.A.  9th);  United  States  v.  Henderson,  375  F.  2d  36  (C JV.  5th), 
certiorari  denied,  November  l4,  I967  (36  U.S.  Law  Week  3200).  More- 
over, because  the  business  of  a  corporation  is  distinct  from  that  of 
its  shareholders,  a  shareholder's  services  to  his  corporation  do  not 
necessarily  constitute  a  separate  trade  or  business,  "Devoting  one's 
time  and  energies  to  the  affairs  of  a  corporation  is  not  of  itself, 
ajid  without  more,  a  trade  or  business  of  the  person  so  engaged.  *  *  * 
investing  is  not  a  trade  or  business  and  the  return  to  the  teuqpayer 
though  substantially  the  product  of  his  services,  legally  arises  not 
from  his  own  trade  or  business  but  from  that  of  the  corporation." 
Whipple  V.  Commissioner,  373  U.S.  193,  202. 

Finally,  In  order  to  claim  a  business  bad  debt  deduction  \uider 
Section  I66,  the  lndivid\ial  taxpayer  must  establish  not  only  that  he 

"57  For  the  purposes  of  this  appeal,  it  is  assumed,  as  the  Teix  Court 
was  inclined  to  conclude  (l-R.  30),  that  the  loans  to  the  corporation 
became  worthless  in  I96I. 
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is  in  a  trade  or  business  but  that  the  bad  debt  losses  were  proximate 

related  to  that  business.  Whipple  v.  Commissioner,  supra,  p.  202; 

Weddle  v.  Commissioner,  supra »  l 

In  Hirsch  v.  Commissioner,  supra,  having  held  that  the  individua 

taxpayer  involved  had  failed  to  prove  that  he  had  incurred  bad  debt 

losses  in  his  own  trade  or  business,  this  Court  emphasized  in  closing 

that  (p.  738): 

This  Coxrrt  has  repeatedly  stated  the  fundamental 
rule  that  in  reviewing  a  decision  of  the  Tax  Court, 
the  Court  of  Appeals  is  "not  accorded  the  right  to 
retiy  the  issues  de  novo  on  the  record  and  we  must 
affirm  \mless  the  Tax  Coxirt  decision  was  arrived  at 
throiigh  plain  error.  *  *  *  To  reverse  [a  decision 
of  the  Tax  Court]  we  m\ist  find  that  it  is  clearly 
erroneous,  in  other  words,  that  the  taxpayer's 
evidence  so  clearly  showed  the  Commissioner  to  be 
wrong  that  the  decision  in  the  Commissioner's  favor 
was  palpably  in  error."  Young  v.  C.I.R.,  supra . 
[268  F.  2d  21+5]. 

In  the  case  at  bar,  we  sulanit,  the  Tax  Court  was  amply  warranted 

by  the  record  in  ruling  that  the  taxpayer's  bad  debt  losses  were  not 

proximately  related  to  emy  trade  or  business  conducted  by  the  taxpayeij 

as  an  individual  and,  hence,  were  deductible  only  to  the  limited 

extent  permitted  in  the  case  of  nonbusiness  bad  debts. 


B.  The  Tax  Court  correctly  found  that  the  bad 

debt  losses  were  not  incurred  in  a  loan  business 
conducted  by  the  taxpayer  as  an  individual 

Taxpayer  contends  (Br.  21 )  that  from  1955  to  I96I  he  was  "a 

money-lender  for  his  own  account,"  and  that  his  bad  debt  losses  in 

1961  were  inctirred  in  his  separate  loan  business.  The  record  does 

not  bear  him  out.  T 


] 
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From  1950,  when  Union  Finance  Company  was  organized,  throxigh 
most  of  1961,  tsLxpeiyer  was  a  stockholder  euid  the  nanaging  officer 
of  the  corporation.  (I-R.  2i+-27.)  During  the  period  from  I955 
to  1962,  taxpayer  advanced  a  total  of  about  $130,000  to  about 
25  individual  and  corporate  parties.   (I-R.  32.)  Save  for  the 
advances  to  Union  Finance  and  a  few  individ\jals,  which  were 
reflected  in  notes,  the  only  evidence  in  the  record  of  the  claimed 
advances  to  the  other  Individual  and  corporate  parties  consists 
of  canceled  checks,  some  bearing  the  legend  "loan"  emd  some  not. 
The  payees  of  these  checks  were  generally  either  customers  of  Union 
Finance  or  other  corporations  in  which  taxpeiyer  had  a  substantial 
stock  interest.  (I-R.  25,  28-30.)  The  bulk  of  the  bad  debts 
claimed  on  taxpayer's  I96I  return  consisted  of  advances  to  Union 
Finance.  (I-R.  26.) 

We  submit  that  the  Tax  Court  correctly  foiond  (l-R.  32-3k)   that 
in  1961  taxpayer  was  not  in  a  private  money-lending  business 
separate  from  Union  Finance's  money-lending  business.  Commonsense 
tests  for  determining  whether  a  stockholder  has  advanced  money 
to  his  corporation  in  the  course  of  a  pri^vate  money-lending 
business  aire   set  forth  in  lAiited  States  v.  Henderson,  supra. 
There  the  Fifth  Circuit,  in  rejecting  such  a  contention,  concluded 
(375  F»  2d,  p.  kl)   that  "the  indicia  of  a  genuine  loan  business 
were  absent,"  citing  inter  alia  the  facts  that:   (l)  Aside  from 
the  taxpayer's  loems  to  her  corporation,  only  one  was  interest- 
bearing;  (2)  Neither  teoqpayer  nor  any  employee  of  hers  devoted  a 
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significant  amount  of  time  to  making  or  servicing  the  loans; 
(3)  Taxpayer  did  not  treat  her  lending  activities  as  a  separate 
business  by  maintaining  separate  books  of  account  or  a  separate 
office,  or  by  advertising;  and  (^4-)  Most  of  the  loans  were  to  social 
or  business  acq.\jaintances. 

In  short,  the  Fifth  Circuit  assessed  the  claimed  business 
activities  in  teims  of  substantiality,  profit  motive  and,  in 
general,  the  usual  hallmarks  of  a  genuine  commercial  enterprise. 
This  Court,  too,  has  stressed  the  importance  of  substantiality 
and  a  profit  motive.  Hirsch  v.  Commissioner,  315  F.  2d  731* 

In  the  case  at  bar,  it  is  evident  on  all  counts  that  the 
taxpayer  was  not  engaged  in  a  private  business  of  lending  money  to 
the  general  public  for  a  profit.  The  bulk  of  his  advances  were 
to  Union  Finance  or  customers  of  Union  Finance,  smd  most  of  the 
other  advances  were  to  corporations  in  which  he  had  a  substantial 
stock  interest.  Moreover,  25  lending  transactions  over  a  five  or 
six  year  period  cannot  be  equated  with  a  regular  and  substantial 
line  of  activities. 

Nor  does  the  record  show  that  tsLxpayer  conducted  his  lending 
activities  as  a  genuine  commercial  enterprise,  for  a  profit  and 
with  the  appropriate  separate  records  and  accovints.  D\iring  the 
years  in  question,  only  a  few  of  the  advances  to  parties  other 
than  Union  Finance  were  reflected  in  interest -bearing  notes. 
(I-R.  32.)  As  to  the  rest  of  the  advances,  reflected  in  canceled 
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checks,  there  was  no  clear  evidence  that  any  interest  was  charged; 
indeed,  tetxpayer's  memory  of  these  trajisactions  was  extremely 
vague.  He  covild  remember  nothing  about  some  and  could  only 
hazard  a  guess  as  to  the  amount  due  him,   (l-R.  330 

In  his  returns  for  the  years  I958-I96I,  teixpayer  reported 
interest  income  ranging  from  about  $3^700  to  $6,900  per  year. 
However,  the  interest  of  his  loans  to  Union  Finance  would  account 
for  most  of  these  sums.   (I-R.  33.)  The  interest  reported  for 
i960  and  1961  was  substantially  exceeded  by  the  claimed  bad  debt 
losses.   (I-R.  28.) 

In  almost  every  instance,  the  advances  to  parties  other  than 
Union  Finance  were  to  substantial  customers  of  Union  Finance  who 
were  in  financial  distress.  The  few  advances  to  corporations 
other  thsLn  Union  Finance  in  which  taxpayer  was  a  stockholder  wo\ild 
appear  to  be  advances  of  equity  capital  rather  than  loans,  and 
even  if  they  were  loans,  they  wo\ild  appear  to  be  made  to  enhance 
or  protect  aji  existing  investment.  (I-R,  33 •) 

The  taxpayer's  own  testimony  as  to  the  manner  in  which  the 
advances  were  handled  is  indicative  of  the  absence  of  business- 
like arm's-length  dealing  (II-R.  101-102): 

Q.  Almost  all  of  the  transactions  we  were  talking 
about  yesterday,  your  own  private  transactions,  are 
evidenced  only  by  a  check. 

A.  That  is  correct. 
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Q.     Occasionally  there  is  a  note  but  primarily 
they  are  checks? 

A.     That's  true, 

Q.  You  have  been  in  this  business  for  a  long  time. 
Now,  how  is  it  that  you  didn't  take  a  note  or  any 
security  in  these  transactions  generally? 

A.  Well,  I  knew  all  these  people  pretty  well  and  they 
said  I  will  pay  you  back  so  I  said  O.K.  and  I  gave  them 
a  check  to  help  them  out. 

Q.  Now  did  you  know  when  there  was  no  note  how 
much  interest  you  would  get?  . 

A.  Ifow  did  I  know? 

Q.  Yes. 

A.  When  I  got  the  money  back  I  would  say  you  owe 
me  interest  for  this  amoxint. 

Q,  How  much  would  that  interest  be? 

A.  Well,  we  would  agree  upon  it  at  the  time. 

In  sum,  the  record  falls  far  short  of  showing  that  taxpayer 

41 
was  in  a  separate  business  of  money-lending  in  I96I  or  any  other  ^ 

year;  rather,  it  appears  quite  clearly,  as  the  Tax   Court  concluded 

(l-R.  33),  that  the  great  majority  of  his  advances  were  made  as 

a  stockholder  in  Union  Finance  ajid  other  enterprises,  to  enhance 

or  protect  an  existing  investment.  Indeed,  taxpayer  himself     | 

concedes  on  brief  (p.  22)  that  "virt\ially  all  the  largers  losuis" 

were  made  to  secure  new  customers  for  Union  Finance  or  to 

strengthen  the  position  of  existing  customers,  sometimes  to  insure 

repayment  of  their  loans  to  the  corporation.  Such  advances  were 

obviously  in  aid  of  the  corporation's  business  and  good  will. 
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This  Co\irt's  recent  decision  in  Lundgreen  v.  Commissioner,  376 
F,  2d  623,  provides  a  useful  contrast.  There  the  court  held  inter 
alia  on  undisputed  facts  that  the  taxpayer's  bad  debt  losses 
from  nonrepayment  of  advances  to  one  of  his  corporations  were 
proximately  related  to  his  separate  business  of  selling  timber. 
That  ruling  was  based  on  a  number  of  factors  not  present  in  the 
instant  case ,  The  taxpayer  as  an  individual  had  been  in  the 
business  of  selling  timber  before  the  corporation  involved 
(RushMore)  was  organized,  and  continued  selling  timber  to  his 
various  corporations  and  other  parties  both  during  RushMore ' s 
short  corporate  life  and  thereafter.  In  the  case  at  bar, 
tsLxpayer's  money-lending  activities  were  mainly  confined  to  advances 
to  Iftiion  Finemce  and  its  customers,  and  terminated  when  Union 
Finance  went  into  receivership  in  I96I.  As  the  Tax  Court  noted 
(l-R.  31):   "There  seems  to  be  no  contention  that  this  private 
loan  business  existed  prior  to  1955  and  Gross  testified  flatly 
that  it  did  not  continue  after  I96I." 

There  were  other  significant  facts  in  Lundgreen  which  distingviish 
it  from  the  instant  case.  It  was  stipiilated  in  Lundgreen  that  the 
taxpayer  did  not  organize  RushMore  with  the  intent  of  receiving 
dividends  or  selling  the  stock  at  a  profit.  And  the  taxpayer 
gave  \indisputed  testimony  that  his  ptirpose  in  forming  RushMore 
was  to  realize  gain  through  sales  of  timber  to  the  corporation 
and  receipt  of  a  salary  for  his  services  to  it. 
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On  such  a  record,  the  Whipple  decision  vas  inapplicable  since  the 

evidence  (partic\ilarly  the  stipulated  facts)  precluded  etny 

conclusion  that  the  taxpayer  made  his  advances  to  RushMore  qtja 

stockholder,  to  protect  and  enhance  his  investment. 

C.  The  Tax  Court  cori^ctly  found  that  taxpayer's 
bad  debt  losses  were  not  inc\irred  in  a  separate 
business  of  promoting  and  fineincing  incorporated 
emd  unincorporated  enterprises 

Seeking  a  further  business  context  for  his  bad  debt  losses, 
taxpayer  contends  (Br.  23)  that  his  losses  were  incurred  in  a 
separate  business  of  promoting  and  financing  business  ventures. 

However,  the  record  shows  that  taxpayer  made  advances  to  only 
four  enterprises  other  than  Union  Finance,  and  that  he  had  an 
investment  stake  in  each  of  these  enterprises,  as  in  Union  Finance, 
(I-R.  3k.)     The  Tax  Court  concluded  (l-R.  33)  that  the  advances 
to  such  enterprises,  if  not  equity  capital,  were  made  to  enhance 
or  protect  taxpayer's  investments  ajid  (l-R.  3^)  to  aid  the 
businesses  of  those  enterprises,  and  that  such  advances  did  not 
place  him  in  a  separate  business  of  promoting  and  financing 
business  ventures.  These  conclusions  are  supported  and,  indeed, 
required  by  the  Supreme  Coiirt's  recent  decision  in  Whipple  v. 
Commissioner,  373  U.S.  193. 

In  Whipple  the  taxpayer  engaged  in  far  more  diversified  and 
extensive  activities  in  promoting  business  vent\ares  than  did 
the  taxpayer  in  the  instant  case.  The  taxpayer  in  Whipple  was  an 
incorporator  and  stockholder  at  different  times  in  at  least 
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twenty  different  corporations.  As  to  twelve  of  these  corporations, 
he  promoted  them  for  a  time  and  then  sold  his  interests  in  them. 
He  also  bovight  and  sold  land,  acquired  and  disposed  of  a  restaiirant 
and  participated  in  several  oil  ventures.  The  Supreme  Court  held, 
nevertheless,  that  the  foregoing  activities  on  the  part  of  the 
taxpayer,  qua  investor,  did  not  constitute  a  separate  business. 
The  court  held  that  (373  U.S.,  p.  202): 

Tho\igh  such  activities  may  produce  income,  profit  or 
gain  in  the  form  of  dividends  or  enhancement  in  the 
value  of  an  investment,  this  return  is  distinctive 
to  the  process  of  investing  and  is  generated  "by  the 
successful  operation  of  the  corporation's  business  as 
distinguished  from  the  trade  or  business  of  the 
taxpayer  himself. 

In  so  holding,  the  court  acknowledged  that  an  individual  taxpayer 

might  be  in  a  separate  trade  or  business  of  promoting  corporations 

,  for  a  fee  or  commission,  or  of  developing  corporations  as  going 
■ 
businesses  for  sale  to  customers  in  the  ordinary  course.  Neither 

situation  being  present,  the  cotirt  held  that  the  taxpayer's 

losses  from  adveuiced  to  one  of  his  corporations  were  losses  from 

nonbusiness  bad  debts. 

Similarly,  in  the  case  at  bar,  there  is  no  evidence  or 

contention  that  taxpayer  was  in  the  business  of  promoting 

corporations  for  a  fee  or  commission  in  the  ordinary  course.  The 
I 
I 
!  record  shows  only  that  taxpayer  made  advances  to  Union  Finance 

and  four  other  enterprises  in  which  he  had  an  investment  stake. 

I  The  Tax  Court  was  amply  warranted,  then,  in  concluding  (l-R.  33-3^) 
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that  such  advances  were  made  to  enhance  or  protect  taxpayer's 

investments  and  aid  the  businesses  in  which  he  was  an  investor — 

not  loans  in  the  course  of  a  separate  business  of  promoting  and 

financing  business  enterprises. 

D.  The  Tax  Court  correctly  found  that  none  of 
the  bad  debt  losses  were  proximately  related 
to  the  taxpayer's  status  as  a  salaried  officer 
of  Union  Finance 

Decisions  of  this  Covirt  and  other  appellate  courts  have  held 

that  a  salaried  corporate  officer  is  in  a  separate  trade  or 

business  of  rendering  services  for  pay,  for  the  purposes  of 

Section  l6o7  But  those  decisions  have  by  no  means  treated  salaried 

corporate  officers  as  automatically  entitled  to  business  bad  debt 

deductions  with  respect  to  advances  to  their  corporations;  they 

have  recognized  ajid  applied  the  requirement  that  a  bad  debt  loss 

must  bear  a  proximate  relation  to  the  individiial '  s  trade  or 

business  in  order  to  qualify  as  a  fully -deductible  business  loss. 

Lxmdgreen  v.  Commissioner,  376  F.  2d  623;  axid  e.g.,  Kelly  v. 

Patterson,  331  F.  2d  753;  Weddle  v.  Commissioner,  325  F.  2d  814-9 

(C.A.  2d)j  Trent  v.  Commissioner,  271  F.  2d  669  (C.A.  2d).  It 

is  useful  to  consider  circvmistances  in  the  foregoing  decisions 


I 


7/  In  Whipple,  althoTJgh  the  Supreme  Court  recognized  by  dicta 
that  an  individual,  may  promote  corporations  for  a  fee  or  commission, 
or  for  sale  in  the  ordinary  coxirse,  it  reserved  judgment  on  the 
correctness  of  decisions  holding  that  a  salaried  corporate 
executive  is  in  a  separate  trade  or  business  of  rendering  services 
for  pay. 
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which  impelled  the  courts  to  the  conclusion  that  the  requisite 
proximate  relation  was  present. 

Trent,  the  earliest  of  these  decisions  and  a  laiidraark  case, 
involved  a  taxpayer  who  was  employed  hy  one  of  two  affiliated 
corporations  on  certain  express  conditions,  including  the 
requirements  that  he  purchase  one -third  of  the  stock  of  the  other 
corporation  ajid  that  he  make  loans  to  both  companies  until  their 
financial  condition  improved.  After  making  eleven  loans  to  the 
corporations,  taxpayer  balked  at  making  a  f\irther  requested 
advance  and  was  fired.  The  taxpayer  claimed  business  bad  debt 
losses  from  the  nonrepayment  of  the  loans.  The  Tax  Court  ruled 
that  the  loans,  made  for  the  \mdisputed  purpose  of  protecting  the 
taxj^ayer's  employment,  were  not  incident  to  a  separate  trade  or 
business.  The  Second  Circuit  reversed  and  held  that,  xmder  the 
circ\amstances,  taxpayer's  bad  debt  losses  were  proximately 
related  to  his  separate  trade  or  btisiness  of  rendering  services 
for  pay  and  therefore  fully  deductible. 

As  noted,  the  taxpayer  in  Trent  was  a  minority  stockholder. 

In  Whipple ,  the  Supreme  Court  reserved  judgment  on  the  correctness 

of  Trent,  but  pointed  to  the  problem  of  proof  in  a  case  involving 

a  larger  stockholder  (373  U.S.,  p.  2014-): 

Moreover  there  is  no  proof  (which  might  be  difficult  to 
f\nnish  where  the  taxpayer  is  a  sole  or  dominant  share- 
holder) that  the  loein  was  necessary  to  keep  his  Job  or 
was  otherwise  proximately  related  to  maintaining  his 
trade  or  business  as  an  employee.  Compare  Trent  v. 
Commissioner,  supra.   (Emphasis  supplied.) 
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Shortly  after  Whipple  was  decided,  the  Second  Circuit  decided 

Weddle  v.  Coininissioner,  325  F.  2d  8^4-9.  There  the  tsixpayer  was 

controlling  stockholder,  president,  general  manager  and  a  director 

of  a  corporation.  As  president  and  general  manager  she  received 

a  salary.  She  guaranteed  loans  to  the  corporation  and,  on  its 

insolvency  liquidation,  paid  the  portion  of  the  loans  not  covered 

by  the  corporate  assets.  She  then  claimed  a  business  bad  debt 

deduction  for  the  amount  so  paid,  invoking  Trent.  In  the  majority 

opinion  the  Second  Circuit  distinguished  Trent  as  a  case  where 

there  was  no  real  dispute  that  the  loans  were  made  to  protect  the 

taxpgiyer's  employment.  And  it  agreed  with  the  Tslx  Co\irt  that  the 

tsixpayer  had  failed  to  prove  that  protection  of  her  employment 

had  been  a  significsmt  motivation  for  endorsing  the  notes.  However, 

by  way  of  caveat,  the  majority  took  the  position  that  a  corporate 

employee  is  also  a  controlling  stockholder  might  be  able  to  prove 

that  protection  of  employment  was  a  significant  motivation,  and 

that  proof  thereof  (whether  or  not  it  was  the  primary  motivation) 

wo\ild  be  stifficient  to  establish  the  requisite  proximate  relation 

of  a  bad  debt  loss  to  the  taxpayer's  business  as  employee.  See 

also  Mill sap  v.  Commissioner  (C.A.  8th),  decided  January  2,  1968.  Ch 

'  Judge  Lumbard,  conctorring  in  Weddle ,  took  issue  with  the 

majority's  significant  motivation  rat ionaile,  saying  (p.  852): 

Where  a  corporate  employee  and  stockholder  makes 
losuns  to  the  corporation  two  fundamental  motivations 
will  inevitably  be  involved,  that  of  protecting  the 
taxpayer's  investment  in  the  corporation  smd  that  of 
protecting  his  salary  interest.  Unless  the  salary 
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interest  is  so  small  as  to  be  of  negligible  value  its 
preservation  will  siorely  weigh  in  the  mind  of  the 
teixpayer  in  advancing  monies  to  the  corporation. 
Consequently,  to  measure  the  proximateness  of  the 
relationship  between  the  loan  smd  the  teixpayer '  s  status 
as  a  corporate  employee  by  asking  whether  the  latter 
provides  a  "significant"  —  although  not  the  dominant  -- 
motivation  is  to  pose  a  question  which  invariably  will 
be  answered  in  the  affirmative. 

We  submit  that  Judge  Lurabard's  reasoning  is  cogent  and  sound, 

and  that  the  majority's  significant  motivation  rationale  trenches 

on  the  Supreme  Court's  decision  in  Whipple .  The  Fifth  Circuit 

has  ostensibly  avoided  taking  sides  in  Kelly  v.  Patterson,  331 

F.  2d  753>  where  it  denied  the  business  bad  debt  deduction  claimed 

by  a  stockholder  and  salaried  corporate  employee  with  respect  to 

loans  he  had  made  to  his  corporation.  The  court  said  (p.  757): 

Mr.  Kelly  was  the  controlling  stockholder  with  a 
substantial  investment  in  the  corporation  as  compared 
to  the  salary  received.  The  proof  falls  short  of  showing 
the  loans  to  have'  been  proximate  to  his  business  of  being 
an  employee  of  the  corporation  under  either  of  the 
standards  asserted  by  the  Second  Circiiit  in  Weddle. 
What  the  proof  does  show,  on  the  other  hand,  is  that  the 
loans  were  made  as  an  investment  or  to  protect  an 
investment,  and  only  indirectly  to  saving  Mr.  Kelly's 
job  through  saving  his  investment.  This  type  sitviation 
falls  under  the  investor  doctrine  of  Whipple .  Cf .  Byck, 
supra . 

The  foregoing  reasoning  is  actijally  qviite  close  to  Judge  Lumbard's 

views;  the  majority  in  Weddle  might  well  reject  it  as  another  way 

of  formulating  a  primary  motivation  test  in  terms  of  direct  and 

indirect  piorposes. 

Thereafter,  in  Lundgren^  this  Court  held  that  the  taxpayer's 

advances  to  RushMore  were  proximately  related  to  his  separate  trade 
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or  business  of  rendering  services  to  the  corporation  as  well  as 
to  his  separate  business  of  selling  timber.  That  ruling  was 
supported  by  two  considerations.  First,  as  noted  above, 
stipulated  facts  and  undisputed  testimony  required  the  conclusion 
that  the  taxpayer  did  not  organize  RushMore  with  the  intent  of 
receiving  dividends  or  selling  stock  at  a  profit,  but  for  the 
purpose  of  realizing  gain  from  the  sale  of  timber  to  the  corpo- 
ration and  the  receipt  of  a  salary  for  his  services  to  it. 
Second,  the  record  showed  that  the  necessary  financing  of  RushMore 
was  provided  by  the  SM  on  the  express  condition  that  the  taxpayer 
ma^e  the  personal  advances  involved.  On  this  record,  the  co\irt 
held  that  taxpayer  made  the  advances  to  protect  his  employment 
and  contemplated  salary  as  well  as  to  further  his  separate 
business  of  selling  timber. 

In  the  instant  case,  unlike  Lvmdgren  and  Trent,  taxpayer's 
advances  to  Union  Finance  and  its  customers  were  wholly  voluntary  — 
not  a  condition  of  his  employment.  Nor  is  there  any  evidence 
here  that,  as  in  Lundgiren,  the  taxpayer  made  his  advances  to  protect 
his  employment.  Moreover,  it  is  not  simply  a  matter  here  —  as 
in  Weddle  and  Kelly  —  of  a  failure  on  the  taxpayer's  part  to  prove 
that  his  losses  were  incurred  in  a  separate  business;  the  record 
affirmatively  shows,  as  demonstrated  above,  that  taxpayer  made 
his  advances  to  aid  the  business  of  Union  Finance  and  protect  his 
investment.  If  confirmation  of  this  be  needed,  consider  the 
following  testimony  of  the  taxpayer  (II-R.  93): 
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Q.  Now,  these  advances,  the  money  that  you  and 
your  wife  advanced  to  Union  Finance  Company,  is  it  my 
understanding  that  they  gave  it  a  hroader  working 
capital  base? 

A.  We  advanced  money  for  two  reasons.  For  the 
interest  we  received.  No.  1;  and  No.  2,  by  having  the 
money  we  were  able  to  borrow  additional  funds  for  the 
benefit  of  the  finance  compajiy. 

Q,  This  did  broaden  the  base  of  your  ability  to 
get  money  from  the  bank,  is  that  it? 

A.  Yes,  there  were  two  purposes.  One  was  investment. 
In  short,  the  taxpayer  had  no  thought  of  protecting  his  employ- 
ment. And  as  for  "the  interest  we  received,"  it  has  already  been 
noted  above  that,  with  negligible  exceptions,  only  the  advances 
to  the  corporation  itself  were  interest-bearing;  and  that  such 
interest  as  the  taxpayers  received  was  in  relatively  small  amounts, 
far  exceeded  by  the  bad  debt  deductions  claimed, 
^    In  Whipple  v.  Commissioner,  373  U.S.  193^  "the  Supreme  Co-urt  said 
that  it  was  \inwilling  to  distiirb  the  Tax  Court's  determinations 
that  the  taxpayer  was  not  engaged  in  the  business  of  money-lending, 
or  of  financing  corporations,  since  (373  U.S.,  p.  20ij-)  "we  cannot 
say  they  are  clearly  erroneous.  See  Commissioner  v.  Duberstein, 
363  U.S.  278,  289-291."  This  Court,  as  it  stated  in  Hirsch  v. 
Commissioner,  315  F»  2d  731^  has  repeatedly  declared  its  adherence 
to  this  standard  of  review.  In  the  instant  case  the  Tajc  Court's 
findings  are  not  only  free  of  clear  error  but  are  amply  supported 
by  the  record,  and  the  Tax  Court  has  applied  the  proper  criteria 
to  the  facts  as  found. 
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For  the  reasons  stated  above,  the  decision  of  the  Tax  Court 

is  correct  and,  accordingly,  should  be  affirmed. 

Respectfully  submitted, 

MITCHELL  ROGOVIN, 

Assistant  Attorney  General. 

LEE  A.  JACKSON, 
GRANT  WIPRUD, 
CHESTER  C.  DAVENPORT, 
Attorneys , 

Department  of  Justice, 
Washington,  D.C,  20^30. 
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JURISDICTIONAL  STATEMENT 

Appellant  sought  a  writ  of  habeas  corpus  in  the  District 
Court.     Authority  to  grant  the  remedy  sought  is  specifically  conferred 
upon  the  District  Court  by  the  provisions  of  28  U.  S.  C    §2241,    which 
reads  as  follows: 

"(a)    Writs  of  habeas  corpus  may  be  granted 
by  the  Supreme  Court,    any  justice  thereof,    the  district 
courts  and  any  circuit  judge  within  their  respective 
jurisdictions.     The  order  of  a  circuit  judge  shall  be 
entered  in  the  records  of  the  district  court  of  the 
district  wherein  the  restraint  complained  of  is  had. 

1. 
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"(b)    The  Supreme  Court,    any  justice  thereof, 
and  any  circuit  judge  may  decline  to  entertain  an 
application  for  a  writ  of  habeas  corpus  and  may 
transfer  the  application  for  hearing  and  determina- 
tion to  the  district  court  having  jurisdiction  to  enter- 
tain it. 

"(c)    The  writ  of  habeas  corpus  shall  not 
extend  to  a  prisoner  unless  - 

(1)  He  is  in  custody  under  or  by  color 
of  the  authority  of  the  United  States  or  is  com- 
mitted for  trial  before  some  court  thereof;    or 

(2)  He  is  in  custody  for  an  act  done  or 
omitted  in  pursuance  of  an  Act  of  Congress,    or 
an  order,    process,    judgnnent  or  decree  of  a 
court  or  judge  of  the  United  States;    or 

(3)  He  is  in  custody  in  violation  of  the 
Constitution  or  laws  or  treaties  of  the  United 
States;    or 

(4)  He,    being  a  citizen  of  a  foreign 
state  and  domiciled  therein  is  in  custody  for 
an  act  done  or  omitted  under  any  alleged  right, 
title,    authority,   privilege,   protection,   or 
exemption  claimed  under  the  commission, 
order  or  sanction  of  any  foreign  state,   or 
under  color  thereof,   the  validity  and  effect 

of  which  depend  upon  the  law  of  nations;    or 
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(5)    It  is  necessary  to  bring  him  into 
court  to  testify  or  for  trial.  "    (emphasis  added) 

Appellant,    at  all  times  -'    since  February  23,    1966,    has 

2/ 
been  on  active  duty  with  the  United  States  Navy  (Tr.  I,    p.    68  —  ). 

As  such  he  is  "in  custody"  within  the  requirements  of  the  said 

statute.     Qrloff  v-    Willoughby,    343  U.  S.    83,    76  S.    Ct.    534,    97  L.  ed. 

842  (1952). 

The  custody  is  alleged  to  be  in  violation  of  the  laws  and 

Constitution  of  the  United  States  in  that  the  Navy,    in  processing 

appellant's  request  for  discharge,    dated  January  24,    1967,    did  not 

follow  certain  of  the  procedures  set  forth  in  its  own  regulations 

(Tr.  I,    p.    4,    Petition  p.    3). 


l_l  During  the  course  of  this  appeal,    it  is  anticipated  that 

appellant  may  be  released  from  active  duty  and  permitted 
to  continue  his  schooling.     However,    he  remains  a  member  of  the 
Naval  Reserve,    and  the  issues  raised  herein  do  not  thereby  become 
moot.     The  resolution  of  the  issues  herein  is  not  affected  by  the  fact 
that,    pursuant  to  regulations,    appellant  may  be  under  a  different 
commanding  officer  now  than  at  the  time  of  filing  his  petition. 
Bishop  V.    The  Medical  Superintendent  of  the  lona  State  Hospital,    etc.  , 
377  F.  2d  467  at  468  (headnote  1)  (6th  Cir.    1967). 

2_/  Citations  to  the  record  will  be  made  as  follows: 

To  matter  in  Volume  I  of  the  Transcript  of  Record:    Tr.  I,  p._ 
To  matter  in  the  Reporter's  Transcript:     Tr.  II,  p._ 
To  matter  found  in  Exhibits  admitted  into  evidence, 

as  Petitioner's  Exhibit  I  (Department  of  Defense 

Directive  1300.  6):    Pet.  I,  p.  _ 
as  Petitioner's  Exhibit  II  (Bureau  of  Personnel 

Manual  Article  C -5210):     Pet.  II,  p.  _ 
as  Petitioner's  Exhibit  III  (letter  from  Chief  of  Naval 
Personnel  to  appellant's  counsel  dated  March 
23,    1967):     Pet.  Ill,  p.  _ 
as  Respondent's  Exhibit  A:    Resp.  A,  p.  _ 


The  custody  is  alleged  to  be  in  further  violation  of  the  laws 
and  Constitution  of  the  United  States  in  that  there  is  no  basis  in  fact 
for  the  denial  of  the  said  request  for  discharge  (Tr.  I,    p.    5). 

This  Honorable  Court  has  jurisdiction  to  review  on  appeal 
the  Order  Denying  Petition  for  Writ  of  Habeas  Corpus  pursuant  to 
the  terms  of  28  U.  S.  C.    §2253,    the  pertinent  provisions  of  which 
read  as  follows: 

"In  a  habeas  corpus  proceeding  before  a  circuit 
or  district  judge,    the  final  order  shall  be  subject  to 
review,    on  appeal,   by  the  court  of  appeals  for  the 
circuit  where  the  proceeding  is  had. 

"There  shall  be  no  right  of  appeal  from  such 
an  order  in  a  proceeding  to  test  the  validity  of  a  warrant 
to  remove,    to  another  district  or  place  for  commit- 
ment or  trial,    a  person  charged  with  a  criminal  offense 
against  the  United  States,    or  to  test  the  validity  of  his 
detention  pending  removal  proceedings. 

"An  appeal  may  not  be  taken  to  the  court  of 
appeals  from  the  final  order  in  a  habeas  corpus  pro- 
ceeding where  the  detention  complained  of  arises  out 
of  process  issued  by  a  State  court,    unless  the  justice 
or  judge  who  rendered  the  order  or  a  circuit  justice 
or  judge  issues  a  certificate  of  probable  cause, 
(emphasis  added) 


STATEMENT   OF    THE   CASE 

The  Order  Denying  Petition  for  Writ  sets  out  succinctly  the 
essence  of  the  case: 

"The  record  shows  that  on  February  23,    1966, 
petitioner  reported  for  active  duty,    pursuant  to  order  of 
the  Navy  Department  dated  January  7,    1966,    and  was 
assigned  the  duties  of  a  Hospital  Corpsman  (L-8),    non- 
combatant  duty,    by  reason  of  his  having  been  determined 
to  be  a  conscientious  objector  (I-A-O).     He  has,    since  that 
date,    been  on  active  duty  with  the  United  States  Navy. 

"Petitioner,    by  voluntary  enlistment,    has  been  a 
member  of  the  Naval  Reserve  since  June  7,    1961.     Prior 
to  reporting  for  active  duty  on  February  23,    1966,    and  on 
September  18,    1965,    petitioner  submitted  a  request  for 
discharge  (Resp.  A,    pp.    21-32)  pursuant  to  the  provisions 
of  Department  of  Defense  Directive  (DOD)  1300.  6  and 
Bureau  of  Naval  Personnel  Manual,    Article  C-5210.     He 
stated  in  his  request  for  discharge  that  it  was    'not  until 
the  present  time'    that  he  knew  his  conscience  would  not 
permit  him  to  serve  in  'the  context  of  the  Armed  Forces'. 

"On  January  7,    1966,    the  Chief  of  Naval  Personnel 
notified  petitioner's  Commanding  Officer  that  although 
petitioner's  request  for  discharge  had  been  denied,    petitioner 
would  be  designated  a  conscientious  objector  and  assigned 
Limited  Duty  Designator  (L-8). 
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"Petitioner,    on  February  2,    1966,    mailed  to  the 
Chief  of  Naval  Personnel  a  letter  (Resp.  A,    pp.    7-11) 
whereby  he  sought  reconsideration  of  his  request  of  Sep- 
tember 18,    1965,    and  again  urged  that  he  be  discharged 
from  the  Service.     With  the  February  2nd  letter,    he 
submitted  four  letters  of  third  parties  in  support  of  his 
position.      In  his  February  2nd  letter,    petitioner  acknow- 
ledged notice  of  disapproval  of  his  September  18,    1965, 
request  for  discharge  and  expressed  his  inability  '  *   *   -^ 
to  accept  your  decision  '■=   *   ='='.     He  said  he  sent  the  first 
letter  through  administrative  channels  but  was  now  '  *   =■'    =■= 
writing  you  direct  to  request  a  discharge  on  grounds  of 
conscientious  objection  '■'   -^   -'" .     In  the  next  to  the  last 
paragraph  on  the  first  page  of  the  February  2nd  letter, 
petitioner  states:     'I  hope  this  additional  material  will  be 
sufficient  to  warrant  your  careful  reconsideration  and 
subsequent  reversal  of  said  orders'  (emphasis  added). 
In  the  second  paragraph  of  the  portion  of  the  letter  numbered 
7,    page  5,    petitioner  states:     'I  implore  you  to  reconsider 

my  case  and  grant  me  a  discharge  *   *    *.  ' 

"By  letter  dated  January  24.    1967  (Resp.  A,    p.    47) 
petitioner  sent  another  request  to  the  Chief  of  Naval  Person- 
nel,   through  his  Commanding  Officer,    saying  he  had  stated 
I  *   -;<    =;<  the  basis  and  evolution  of  my  beliefs  in  great  detail 
in  my  previous  requests  referenced  in  this  letter  *    *   '!'  on 
file  in  your  office'.     With  the  January  24th  letter,    he 
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enclosed  two  letters  from  Navy  Chaplains. 

"The  request  for  discharge,    dated  September  18, 

1965,  was  in  the  form,    and  contained  all  of  the  detailed 
information,    as  required  by  the  regulations  referred 

to  above,    Article  C-5210(2).     The  letters  of  February  2, 

1966,  and  January  24,    1967,    did  not  contain  this  detailed 
information  but  referred  to  the  first  letter. 

"in  accordance  with  the  provisions  of  Article 
C-5210(2)(d),    the  Chief  of  Naval  Personnel,    on  receipt 
of  the  September  18,    1965     request,    referred  the  case  to 
the  Selective  Service  for  advisory  opinion.     The  Selective 
Service  reported  that  on  the  basis  of  the  information 
submitted  by  petitioner  that  if  he  were  being  considered 
for  induction  he  would  be  classified  I-A-O.     The  assign- 
ment of  petitioner  as  Hospital  Corpsman  (noncombatant 
duty)  as  a  conscientious  objector  followed  the  opinion 
of  Navy  Chaplain  Ostrander  with  respect  to  how  peti- 
tioner should  be  classified  (Resp.  A,    p.    34).  "      (Tr.    I, 
pp.    68-70). 

The  court  below  in  effect  concluded  that  the  appellant's 
letter  of  January  24,    1967,    did  not  constitute  a  new  request  for 
discharge  because  it  did  not  re -state  all  of  the  matters  set  forth  in 
the  regulations  dealing  with  requests  for  discharge. 


It  is  conceded  that  the  letter  dated  January  24,    1967,    was 
not  handled  in  accordance  with  regulations  applicable  to  a  request 
for  discharge  in  that: 

1.  Appellant's  commanding  officer  did  not  interview 
appellant.     Bureau  of  Personnel  Manual  (hereinafter 
BuPers  Man)  C-5210(2)(b)  (Pet.  II,    p.    3). 

2.  The  commanding  officer's  endorsement  did  not 
express  his  opinion  as  to  the  sincerity  of  appellant. 
BuPers  Man  C-5210(2)(b)  (Pet.  II,    p.    3;    Resp.  A, 
p.    41). 

3.  The  Chief  of  Naval  Personnel  did  not  refer  that 
request  to  the  Selective  Service.     BuPers  Man 
C-5210(2)(d)  (Pet.  II,    p.    3;     Pet.  Ill,    p.    1). 

The  facts  here  presented  give  rise  to  the  following  questions: 

1.  Did  appellant's  letter  of  January  24,    1967,    with 
enclosures,    constitute  a  "request  for  discharge"? 

2.  Was  the  Navy  required  to  proceed  in  accordance 
with  its  own  regulations  in  dealing  with  appellant's 
letter  of  January  24,    1967? 

3.  As  of  January  24,    1967,    was  there  any  evidence  to 
support  the  conclusion  that  appellant  was  conscien- 
tiously opposed  to  participation  in  combatant  military 
service  but  not  conscientiously  opposed  to  participa- 
tion in  non-combatant  military  service? 
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SPECIFICATION  OF   ERRORS 

The  court  erred  in  the  following  particulars: 

1.  The  court  failed  to  find  that  the  letter  of  January  24, 
1967,   taken  together  with  the  matters  incorporated 
therein  by  reference,    and  the  enclosures,    constituted 
a  "request  for  discharge". 

2.  The  court  failed  to  find  that  the  Navy  had  violated 
its  own  regulations  in  dealing  with  the  letter  of 
January  24,    1967. 

3.  The  court  erred  in  finding  that  there  was  no  change 
in  appellant's  beliefs  after  September  18,    1965 
(Tr.  I,    p.    77). 

4.  The  court  erred  in  finding  that  there  was  a  basis 
in  fact  for  the  classification  given  appellant  after 
the  processing  of  his  letter  of  January  24,    1967 
(Tr.I,    p.    76). 
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ARGUMENT 


APPELLANT'S  LETTER  OF  JANUARY  24,  1967 
WITH  THE  ITEMS  ATTACHED  THERETO  AND 
THE  MATERIAL  INCORPORATED  THEREIN  BY 
REFERENCE  CONSTITUTED  A  NEW  REQUEST 
FOR  DISCHARGE. 


The  effect  of  appellant's  letter  of  January  24,    1967,    is 
critical  in  the  determination  of  the  issues  here  presented.     If  that 
letter  constitutes  a  "request  for  discharge"  then  certain  consequences 
reasonably  follow.     Because  of  its  crucial  importance  that  letter  is 
set  forth  here  in  full  as  follows: 

"24  January  1967 

"From:     MINASIAN,    Lawrence  J.  ,  546  43  43,    HN,    USNR 

"To        :    Chief  of  Naval  Personnel 

"Via      :    Commanding  Officer  of  US  Naval  Hospital  in  the 
USS   HAVEN   (AH-12) 

"Ref      :     (1)    BuPers  spdltr  Pers  B2221/mbb  of  7  January 
1966  (NOTAL) 
(2)    Pers  B2221/irn 

"Subj    :     Request  for  discharge  for  reason  of  conscientious 
objection 

"Enc     :     (1)    LCDR  Robert  L.    Bigler,    CHC,    USN,    letter  of 
20  January  1967 

(2)  LCDR  Jack  E.    Six,    CHC,    USN,    Memorandum  of 
17  January  1967 

(3)  Eugene  Carson  Blake,    Stated  Clerk  of  the  United 
Presbyterian  Church,    letter  of  14  September  1965 

(4)  Howard  C.    Maxwell,    Office  of  Church  and  Society 
of  the  United  Presbyterian  Church,    letter  of  15 
September  1965 

"1.  I  request  to  be  discharged  form  the  United  States 

Naval  Reserve  by  reason  of  conscientious  objection  to 
military  service.     During  the  last  year  I  have  performed 
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my  duties  to  the  best  of  my  ability  and  have  cooperated 
in  every  way  with  the  Navy.     I  now  find  that  a  conscience 
is  not  easily  laid  to  rest  and  that  I  must  again  pursue 
this  matter  with  my  whole  being  regardless  of  consequence. 
My  hope  is  that,    given  a  country  such  as  ours  founded  on 
the  principle  of  religious  freedom  there  is  room  for  men 
of  minority  view  point  to  dissent.     Therefore,    I  am  making 
this  third  appeal  for  discharge. 

"2.  I  have  stated  the  basis  and  evolution  of  my  beliefs 

in  great  detail  in  my  previous  requests  referenced  in 
this  letter  and  on  file  in  your  office.     I  stated  them  there 
as  clearly  as  I  am  able.     It  is  folly  for  me  to  attempt 
to  prove  to  you  that  my  objection  to  military  service  is  my 
response  to  God's  Love.     Such  a  thing  cannot  be  proven. 
Indeed,    it  is  just  as  impossible  to  prove  God's  existence, 
or  that  I  love  my  wife,    or  that  I  have  faith,    as  it  is  to 
prove  that  my  objection  is  bonafide. 

"3.  With  this  request  I  have  included  statements  from 

two  Presbyterian  Navy  Chaplains  concerning  my  request. 
Also  included  with  this  request  are  letters  from  the  then 
Stated  Clerk  of  the  United  Presbyterian  Church  and  the 
Office  of  Church  and  Society  of  same  stating  that  I  have 
the  support  of  my  Church  in  taking  this  stand.     I  hope  that 
the  enclosed  statements  along  with  the  information  included 
in  my  previous  statements  will  be  an  aid  to  you  in  consid- 
ering my  case. 

"4.  I  again  reaffirm  my  willingness  to  complete  my 

obligation  through  civilian  alternate  service.     Please 
review  my  previous  requests.     What  is  written  therein 
is  just  as  true  today  as  when  I  wrote  it. 

Respectfully  yours, 

Lawrence  John  Minasian 

Lawrence  John  Minasian" 


On  its  face  the  letter  of  January  24,    1967,    states  "I  am  making 
this  third  appeal  for  discharge",    and  "I  have  stated  the  basis  and 
evolution  of  my  beliefs  in  great  detail  in  my  previous  requests 
referenced  in  this  letter  and  on  file  in  your  office".     The  intent  to 
incorporate  by  reference  material  previously  submitted  is  clear. 
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The  material  to  be  incorporated  is  identified  with  certainty. 

The  contents  of  a  request  for  discharge  under  these  circum- 
stances are  specified  in  BuPers  Manual  C-5210(2)(a)  (Pet.  II,    p.    2) 
which  states  that  "Each  request  for  discharge  will  be  accompanied 
by  a  statement  from  the  member  containing  the  following  informa- 


tion 


1.  General  Information: 

a.  Full  Name 

b.  Service  Number 

c.  Selective  Service  Number 

d.  Duty  Station 

e.  Permanent  Home  Address 

f.  Give  the  name  and  address  of  each  school 
and  college  which  you  have  attended,    together  with  the 
dates  of  your  attendance,    and  state  in  each  instance 

the  type  of  school  (public,    church,    military,    commer- 
cial,   etc.  ). 

"g.  Give  a  chronological  list  of  all  occupa- 

tions,   positions,    jobs,    or  type  of  work,    other  than 
as  a  student  in  school  or  college,    in  which  you  have 
at  any  time  been  engaged,    whether  for  monetary  com- 
pensation or  not,    giving  the  type  of  work,    name  of 
employer,    address  of  employer,    and  the  from/ to  date 
for  each  position  or  job  held. 

"h.  Give  all  addresses  and  dates  of  resi- 

dence where  you  have  formerly  lived. 
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"i.  Give  the  name  and  address  of  your 

parents  and  indicate  whether  they  are  living  or  deceased. 

j.  State  the  religious  denomination  or  sect 

of  your  father  and  mother. 

"k.  Did  you  apply  to  the  Selective  Service 

System  (local  board)  for  classification  as  a  conscien- 
tious objector  prior  to  entry  into  the  Armed  Forces? 
To  which  local  board?     What  decision  was  made  by 
the  board,    if  known? 

"1.  If  you  have  served  less  than  180  days 

in  the  military  service  and  are  discharged  as  a  con- 
scientious objector,    are  you  willing  to  perform  work 
under  the  Selective  Service  Conscientious  Objectors' 
Work  Program?     Yes         No 
"Will  you  consent  to  the  issuance  of  an  order  for  such 

work  by  your  local  Selective  Service  Board?     Yes  

No . 

"2.  Religious  Training  and  Belief: 

"a.  Do  you  believe  in  a  Supreme  Being? 

"b.  Describe  the  nature  of  your  belief 

which  is  the  basis  of  your  claim,    and  state  whether 
or  not  your  belief  in  a  Supreme  Being  involves  duties 
which  to  you  are  superior  to  those  arising  from  any 
human  relation. 

"c.  Explain  how,   when,    and  from  whom 

or  from  what  source   you   received   the 
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training  and  acquired  the  belief  which  is  the  basis 
of  your  claim. 

"d.  Give  the  name  and  present  address 

of  the  individual  upon  whom  you  rely  most  for  religious 
guidance. 

e.  Under  what  circumstances,    if  any,    do 

you  believe  in  the  use  of  force? 

"f.  Describe  the  actions  and  behavior  in 

your  life  which  in  your  opinion  most  conspicuously 
demonstrate  the  consistency  and  depth  of  your  religious 
convictions. 

"g.  Have  you  ever  given  public  expression, 

written  or  oral,   to  the  views  herein  expressed  as  the 
basis  for  your  claim?     If  so,    specify  when  and  where. 

"3.  Participation  in  Organizations: 

"a.  Have  you  ever  been  a  member  of  any 

military  organization  or  establishment  before  entering 
the  naval  service  for  this  tour?    If  so,    state  the  name 
and  address  of  same  and  give  reasons  why  you  became 
a  member. 

"b.  Are  you  a  member  of  a  religious  sect  or 

organization?     If  your  reply  is  'yes'   - 

"j^.  State  the  name  of  the  sect,    and  the 

name  and  location  of  its  governing  body  or  head,    if 
known  to  you. 

"2.  When,    where,    and  how  did  you  become 
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a  member  of  said  sect  or  organization? 

"3_.  State  the  name  and  location  of  the 

church,    congregation,   or  meeting  where  you  custom- 
arily attend. 

"4,  Give  the  name,    title,    and  present 

address  of  the  pastor  or  leader  of  such  church,    con- 
gregation,   or  meeting. 

"5.  Describe  carefully  the  creed  or  official 

statements  of  said  religious  sect  or  organization  in 
relation  to  participation  in  war. 

"(c)         Describe  your  relationships  with  and 
activities  in  all  organizations  with  which  you  are  or 
have  been  affiliated,    other  than  military,   political, 
or  labor  organizations. 

"4.  References:    Give  the  name,   full  address, 

occupation  or  position,    and  relationship  to  you,   of  persons 
who  could  supply  information  as  to  the  sincerity  of  your 
professed  convictions  against  participation  in  war.  " 

The  letter  from  appellant  dated  September  18,    1965,    which 
the  appellant  and  all  parties  hereto  considered  to  be  a  complete  re- 
quest for  discharge,    answers  each  item  in  full.     That  letter  was 
written  and  sent  through  channels,    with  attachments,   while  appellant 
was  still  on  inactive  status,   prior  to  his  being  activated  (Resp.  A, 
pp.    21-37). 

The  letter  from  appellant  dated  February  2,    1966,    still  prior 
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to  his  activation,    referred  on  its  face  to  the  previous  request  for 
discharge,    included  additional  statements  by  the  appellant  concern- 
ing his  religious  views,    and  submitted  several  letters  in  support 
of  the  reviewed  request  for  discharge  (Resp.  A,    pp.    7-14). 

The  statement  of  intention,    in  the  letter  of  January  24,    1967, 
to  incorporate  therein  specifically  identified  material  which  had 
previously  been  submitted  to  the  same  authority  (Chief  of  Naval 
Personnel),    is  unequivocal.     Does  such  a  clearly  stated  intention 
suffice  to  incorporate  the  previously  submitted  material? 
L  An  analogous  situation  is  presented  by  amended  pleadings 

which  incorporate  therein  by  reference  matter  set  out  in  earlier 
pleadings.     In  this  regard  Rule  10(c)  of  the  Rules  of  Civil  Procedure 
provides: 

I  "(c)         ADOPTION   BY  REFERENCE;    EXHIBITS. 

Statements  in  a  pleading  may  be  adopted  by  reference 
in  a  different  part  of  the  same  pleading  or  in  another 
pleading  or  in  any  motion.     A  copy  of  any  written  instru- 
ment which  is  an  exhibit  to  a  pleading  is  a  part  thereof 
for  all  purposes.  " 

In  its  commentary  on  the  rule,  Moore's  Federal  Practice 
Second  Edition,  1967,  makes  the  following  observation  in  volume 
2A  at  page  2013: 

"Par.    10.  05.     Adoption  by  Reference. 

"Although  the  practice  of  referring  to  state- 
ments in  a  pleading  by  the  designation  of  the  paragraph 
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in  which  such  statements  are  to  be  found  is  an  obvious 
convenience  to  a  pleader  and  eliminates  repetition,   the 
older  point  of  view  reflected  the  common-law  notion 
that  such  reference  was  not  effective  [citations].     The 
modern  view  is  that  stated  in  the  first  sentence  of  Rule 
10(c)  -  that    'Statements  in  a  pleading  may  be  adopted  by 
reference  in  a  different  part  of  the  same  pleading  or 
in  another  pleading  or  in  any  motion'  [citations].     Such 
a  mode  of  pleading  should  be  encouraged,    since  it 
avoids  the  repetition  and  redundancy  that  otherwise 
exists. 

"Courts  have  generally  held  that  the  reference 
must  be  clear  and  explicit  before  incorporation  by 
reference  is  effective  [citations].     For  example, 
incorporation  in  a  counterclaim  of   'all  of  the  allega- 
tions contained  in  this  amended  answer'  has  been  held 
improper  where  the  allegations  thus  incorporated  were 
'scattered  through  paragraphs  which  in  part  deny 
allegations  of  the  Complaint'  and  where,    in  addition, 
some  of  the  incorporated  paragraphs  themselves 
contained  incorporations  of  previous  paragraphs 
[citations].     It  has  also  been  held  that  it  is  not  per- 
missible to  incorporate  by  reference  in  an  amended 
pleading,    exhibits  attached  to  the  original  pleading 
[citations],    although  this  seems  questionable.     An 
arbitrary  standard,    however,    should  not  be  insisted 
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on.     The  proper  test  should  be  one  of  certainty:     is  it 
clear  what  statements  are  meant  to  be  adopted?     Any 
designation  which  accomplishes  this  should  be  satis- 
factory under  the  standard  of  liberal  construction 
laid  down  in  Rule  8(f).  " 

The  appellant  should  not  be  held  to  a  stricter  technical 
procedure  in  submitting  his  request  for  discharge  than  is  an  attor- 
ney in  the  preparation  of  pleadings  under  the  Federal  Rules. 

The  letter  of  January  24,    1967,    is  clear  and  explicit  as  to 
the  matters  incorporated  therein  by  reference.     Taken  together  with 
its  contents  and  enclosures  it  fulfills  all  the  requirements  of  the 
applicable  regulations  as  a  new  and  complete  request  for  discharge. 


II 

THE    LETTER   OF   JANUARY   24,    1967,    DEMON- 
STRATED  A   SUBSTANTIAL  CHANGE   IN 
APPELLANT'S   VIEWS   AS  COMPARED   WITH 
THOSE   SET   FORTH  IN   HIS   PREVIOUS   REQUEST 
FOR   DISCHARGE. 


The  letter  of  January  24,    1967,    which  is  set  out  in  full 
above,    on  its  face  asserts: 

"During  the  last  year  I  have  performed  my  duties  to  the 
best  of  my  ability  and  have  cooperated  in  every  way 
with  the  Navy.     I  now  find  that  a  conscience  is  not  easily 
laid  to  rest  and  that  I  must  again  pursue  this  matter 
with  my  whole  being  regardless  of  consequence.  " 
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Letters  from  two  Chaplains  were  submitted  with  the  appel- 
lant's letter  of  January  24,    1967.     The  letter  from  Jack  E.    Six, 
LCDR,    CHC,    USN,    dated  January  17,    1967,    makes  the  following 
material  assertions  (Resp,  A,    p.    44): 

1.  Appellant  had  "over  the  past  year  sought  the  counsel 
and  guidance  of  the  Naval  Station  Chaplain's  Office 
in  his  desire  to  be  classified  as  a  conscientious 
objector". 

2.  Appellant  on  January  24,    1967,    had  been  referred  to 
Chaplain  Six  for  "assistance  in  making  another  request 
for  classification". 

3.  In  the  opinion  of  Chaplain  Six  as  of  January  17,    1967, 
appellant  "is  sincere  and  devoted  to  his  personal 
convictions  concerning  military  service.     His  position 
is  now  marked  by  an  unwillingness  to  serve  even  as  a 
non-combatant.  "    (emphasis  added) 

The  letter  from  Robert  L.    Bigler,    Hospital  Chaplain  dated 

January  20,    1967  (Resp.  A,    p.    43)  reads  as  follows: 

"20  January  1967 

"From:     LCDR   Robert  L.    BIGLER,    CHC,    USN,    571073/460 
"To       :    Whom  It  May  Concern 

"Subj     :    MINASIAN,    Lawrence  J.  ,    546  43  43     HN,    USNR: 

Request  for  classification  as  a  Conscientious  Objec- 
tor 

"l.  I  have  on  many  interviews  with  MINASIAN  come  to 

the  conclusion  that  he  is  a  devout,    sincere  follower  of  Jesus 
Christ  within  the  framework  of  the  United  Presbyterian 
Church.     He  has  come  to  me  with  a  request  for  assistance 
in  obtaining  a  discharge  from  the  United  States  Navy 
because  of  his  conscientious  belief  that  he  should  not  even 
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wear  the  same  uniform  as  those  who  are  in  a  com- 
batant status  in  the  Armed  Forces  and  that  to  do  so 
violates  the  religious  teaching  of  the  Church  and  his 
Lord.     I  am  convinced  of  his  sincerity  and  have  reviewed 
the  logical  process  with  him  which  requires  he  take 
this  stand. 

"2.  As  a  United  Presbyterian  minister  serving  on 

active  duty  as  a  chaplain,    as  is  Chaplain  Six  (who  has 
seen  this  man  for  a  longer  period),    I  must  state  that 
our  Church  does  make  a  provision  for  those  who  take 
such  a  stand  and  that  MINASIAN  has  registered  his 
belief  in  the  conscientious  objector  position  he  has 
taken  with  the  Stated  Clerk  of  the  General  Assembly 
of  our  Church  in  Philadelphia,    in  September  of  1965. 
The  intense  religious  turmoil  in  still  remaining  in  the 
Naval  Service  is  a  great  burden  on  this  man.     He  has 
suffered  much  mental  anguish  in  taking  his  stand. 

"3.  I  strongly  recommend  that  MINASIAN'S  request 

for  discharge  as  a  conscientious  objector  be  granted 
for  the  good  of  the  man  and  the  Naval  Service. 

Robert  L.    Bigler 

ROBERT    L.    BIGLER 
HOSPITAL  CHAPLAIN" 


The  regulations  relating  to  request  for  discharge  on  their 
face  do  not  apply  to  persons  whose  conscientious  objections  existed 
before  enlistment.     The  regulations  obviously  contemplate  the  possi- 
bility of  changes  in  the  views  of  members  of  the  armed  services, 
after  enlistment  or  activation,    on  the  subject  of  conscientious  objec- 
tion. 

We  have  no  choice  but  to  assume  that  the  chaplain  (Resp.  A, 
p.    34)  and  the  commanding  officer  (Resp.  A,   p.   33)  who  interviewed 
appellant  concerning  his  first  request  for  discharge  dated  September 
18,    1965,    properly  concluded  that  he  was  then  conscientiously 
opposed  to  combatant  duty.      Their  recommendations  were  forwarded 
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to  the  Chief  of  Naval  Personnel  (Resp.  A,    p.    38),    then  to  Selective 
Service  (Resp.  A,    p.    18).     "Based  on  the  information  in  this  file", 
Lewis  B.    Hershey,    as  Director  of  Selective  Service,    concluded 
that  appellant  "would  be  properly  classified  in  Class  1-A-O,    as  a 
conscientious  objector,    if  he  were  being  considered  for  induction  at 
this  time"  (Resp.  A,    p.    17). 

Appellant's  letter  of  January  24,    1967  and  the  enclosed 
letters  from  the  Chaplains  clearly  demonstrate  that  appellant  had 
moved  from  his  earlier  position  to  a  position  which  was,    according 
to  Chaplain  Jack  E.    Six,    "now  marked  by  an  unwillingness  to  serve 
even  as  a  non-combatant"  (emphasis  added;    Resp.  A,    p.    44).     The 
difference  is  one  of  intensity  of  belief  and  a  changed  conviction  as 
to  where  he  must  draw  the  line. 

■■  A  comparison  of  the  statement  of  LCDR  Donald  H.    Ostrander 

(Resp.  A,    p.    34),    which  was  forwarded  with  appellant's  first  request 
for  discharge,    with  the  letters  of  Chaplains  Bigler  and  Six  (Resp.  A, 
pp.    43  and  44),    which  were  submitted  with  appellant's  letter  of 
January  24,    1967,    shows  a  marked  change  in  point  of  view. 

Appellant  in  the  hearing  in  the  District  Court  was  permitted 

to  testify  concerning  the  change  in  his  position  which  occurred  in 
j 
January  1967,    just  prior  to  filing  his  letter  of  January  24,    1967. 

This  testimony  was  admitted  only  after  respondent  had  conceded 

that  appellant's  commanding  officer  did  not  interview  him  following 

the  submission  of  that  letter;    and  it  was  admitted  to  permit  the 

court  to  hear  from  appellant  what  the  Commanding  Officer  could 

have  heard  had  he  interviewed  appellant. 
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In  Webster's  New  World  Dictionary  of  the  American  Language, 
College  Edition  (1964),    p.    312,    "conscience"  is  defined  as  follows: 
"A  knowledge  or  feeling  of  right  and  wrong,    with  a 
compulsion  to  do  right;    moral  judgment  that  prohibits 
or  opposes  the  violation  of  a  previously  recognized 
ethical  principle.  " 

I  Most  people  recognize  the  validity  of  the  ethical  principle: 

"Thou  Shalt  not  kill!";    some  have  conscientious  convictions  which 
prohibit  participation  in  combatant  military  service;    others  have 
conscientious  convictions  which  prohibit  participation  in  any  capacity 
in  any  branch  of  the  military  service.     This  variation  in  the  level  of 
conscientious  objection  to  participation  in  war  is  recognized  by  the 
Selective  Service  and  Training  Act  (Title  50,    U.  S.  C.    App.    §456(j)) 
and  by  the  regulations  cited  above. 

I  The  conclusion  of  the  court  below  that  "There  is  no  indication 

of  change"  in  appellant's  beliefs  since  September  18,    1965,    is 
unfounded  and  is  unsupported  by  the  evidence.     The  event  of  January 
8,    1967,    involving  "the  determination  on  the  part  of  the  petitioner  to 
implement  his  beliefs  by  action,    to  wit,    refusal  to  continue  on  non- 
combatant  service  status"  (Tr.  I,    p.    63)  represents  the  very  change 
in  position  which  was  recognized  by  the  creation  of  classifications 
1 -O  and  1-A-O  in  the  Selective  Service  system. 

With  or  without  the  testimony  of  appellant  in  the  hearing  in 

the  District  Court,    the  record  clearly  establishes  that  significant 

I 

'  changes  had  occurred  in  appellant's  position  subsequent  to  his 
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activation  and  just  prior  to  his  submission  of  his  letter  of  January 
24,    1967. 


Ill 

IN  THE    PROCESSING   OF  APPELLANT'S 
LETTER   OF    JANUARY    24,    1967,    THE    PER- 
TINENT  NAVY   REGULATIONS   WERE   VIOLATED. 


As  has  been  set  forth  above,   following  the  submission  of  his 
letter  of  January  24,    1967,   with  enclosures,   the  appellant  was  not 
interviewed  by  his  commanding  officer,   the  endorsement  of  the 
commanding  officer  did  not  state  an  opinion  as  to  the  sincerity  of 
appellant,   and  appellant's  said  request  was  not  submitted  to  Selective 
Service  for  its  review  and  recommendation. 

Assuming  that  the  letter  of  January  24,    1967,    constituted  a 
request  for  discharge,   these  omissions  were  in  direct  violation  of 
the  required  procedures  as  set  forth  in  BuPers  Man  C-5210  (Pet.  II, 
Article  C-5210(2)(b)  and  (d)  ). 

The  Chief  of  Naval  Personnel  did  not  forward  the  request  of 
January  24,    1967  to  Selective  Service.     In  a  letter  to  appellant's 
counsel,   an  officer  acting  at  the  direction  of  the  Chief  of  Naval 
Personnel  justified  this  failure  to  follow  regulations  in  the  following 
manner  (Pet.  Ill,    p.    1): 

"After  a  careful  review  of  the  circumstances  of  his 
requests,    it  has  been  determined  that  no  additional 
substantive  information  has  been  submitted  which 
would  warrant  a  reversal  of  the  previous  decision 
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rendered  in  his  case.     His  request  was  not  forwarded  to 
the  Director,   Selective  Service  because  there  was  no  new 
evidence  which  warranted  such  referral.  "    (emphasis  added) 
Appellant's  letter  of  January  24,    1967,   was  not  referred  to  Selective 
Service,   not  because  it  was  not  a  suitable  request  for  discharge,   but 
because  it  contained  "no  new  evidence  which  warranted  such  referral". 

In  view  of  the  preceding  discussion,   it  is  clear  that  the  letter 
of  January  24,    1967,   with  enclosures,    did  indeed  present  new  evidence 
which,    if  accepted  by  Selective  Service  in  the  same  manner  in  which 
Selective  Service  accepted  the  first  request  for  discharge,   would  have 
led  to  a  recommendation  by  Selective  Service  that  appellant  should  be 
discharged. 

The  office  of  the  Chief  of  Naval  Personnel  either  did  not  read 
the  letters  from  the  two  chaplains  or  did  not  comprehend  the  signifi- 
cance of  the  opinions  expressed  therein.     In  either  event  the  fact  that 
appellant's  file  containing  his  letter  of  January  24,    1967,   was  not 
forwarded  to  Selective  Service,    is  undenied. 


A.  This  Violation  of  Regulations  Denies 

Appellant  Due  Process  of  Law  and 
Equal  Protection  of  Law. 


Appellant  concedes  that  no  legislation  confers  upon  him  or 
on  anyone  else  a  right  to  be  discharged  from  nnilitary  service  by 
reason  of  conscientious  objection.     However,   the  Navy  has,   pursuant 
to  the  direction  of  the  Department  of  Defense,   adopted  Article 
C-5210.     The  declared  purpose  of  DOD Directive  1300.  6  is  to  establish 
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"uniform  procedures  for  the  utilization  of  conscientious  objectors 
in  the  Armed  Forces  and  consideration  of  requests  for  discharge  on 
the  grounds  of  conscientious  objection"  (Pet.  I,   p.    1). 

The  Order  Denying  Petition  for  Writ  of  Habeas  Corpus  cites 
the  recent  case  of  Brown  v.    McNamara,    263  F.  Supp.    686  (D.  C. 
N.  J.    1967),   as  authority  for  the  proposition  that  the  Court  has  no 
jurisdiction  to  review  the  ruling  of  the  Chief  of  Naval  Personnel  in 
this  matter.     However,   a  careful  reading  of  the  Brown  decision 
discloses  that  the  court  there  concluded  that  the  pertinent  regulations 
had  been  followed  in  the  disposition  of  Brown's  request  for  discharge. 
That  decision  specifically  supports  the  propositions  upon  which 
appellant  here  relies  (263  F.  Supp.    at  p.    691): 

"However,   even  though  the  Constitution  does  not 
require  a  procedure  whereby  post-induction  conscientious 
objectors  can  have  their  claims  passed  upon,   once  such  a 
procedure  is  established  and  put  into  operation  it  must  be 
administered  in  a  manner  which  provides  equal  protection 
of  laws      to  all  those  to  whom  it  is  open.     Cf.    Griffin  v. 
People  of  State  of  Illinois,    351  U.S.    12,    18,    76  S.  Ct.    585, 
100  L.  Ed.    891  (1956). 
"1.  See  Boiling  V.    Sharpe,    347  U.  S.    497,    74  S.  Ct.    693, 

98  L.  Ed.    884  (1954)  which  appears  to  incorporate  the 
equal  protection  clause  into  the  fifth  amendment.  " 

Having  concluded  that  the  appropriate  regulations  were 
followed,   the  court  in  Brown  refused  to  review  the  factual  basis  for 
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the  determination.     To  be  consistent  with  the  Brown  decision  here 
would  require  the  granting  of  appellant's  petition. 

The  failure  to  follow  regulations  constitutes  a  denial  of  due 
process  of  law  and  of  equal  protection  of  the  law  to  appellant. 


IV 

AS   OF   JANUARY   24,    1967,    THERE   WAS   NO 
SUBSTANTIAL  EVIDENCE    TO  SUPPORT 
APPELLANT'S   CLASSIFICATION  AS  AN  OB- 
JECTOR  ONLY   TO  COMBATANT   MILITARY 

SERVICE. 


When  the  appellant's  letter  of  January  24,    1967,    was  for- 
warded to  the  Chief  of  Naval  Personnel,    it  incorporated  by  reference 
his  previous  statements  as  to  his  religious  beliefs,    supplemented  by 
,     a  statement  by  the  appellant  as  to  his  religious  development  during 
his  period  of  active  duty,    and  two  letters  from  chaplains  confirming 
their  belief  in  his  sincerity  and  recommending  his  discharge. 
I  Had  the  regulations  been  followed,    and  had  the  Commanding 

Officer  interviewed  appellant,    he  may  have  concluded  that  appellant 
was  not  sincere.     In  that  event  the  Commanding  Officer  presumably 
would  have  expressed  that  adverse  opinion  in  forwarding  the  matter 
to  the  Chief  of  Naval  Personnel;    such  adverse  opinion  would  have 
provided  a  basis  in  fact  for  a  denial  of  appellant's  request  for  dis- 
charge.    But  that  is  pure  speculation.     The  record  discloses  no  facts 
whatsoever  upon  which  to  base  the  conclusion  that  appellant  as  of 
January  24,    1967,    was  conscientiously  opposed  to  participation  in 
non-combatant  military  service,    but  was  not  conscientiously  opposed 
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to  participation  in  all  forms  of  military  service. 

V 

APPELLANT   IS  ILLEGALLY   HELD  IN   CUSTODY. 

Arbitrary  and  capricious  actions  on  the  part  of  military 
authorities  in  dealing  with  members  of  our  citizen  armed  forces  are 
no  less  tolerable  than  arbitrary  and  capricious  actions  by  Selective 
Service  Boards,    prior  to  induction.     Decisions  of  the  Chief  of  Naval 
Personnel,    made  in  violation  of  regulations  and  without  a  basis  in 
fact  are  not  final  where,   as  in  Estep  v.    United  States,    327  U.  S.    144 
(1945),   at  page  122,    "...   we  are  dealing  .    .    .   with  a  question  of 
personal  liberty". 

In  Estep  the  Court  concluded  that  the  defendant's  conviction 
must  be  set  aside  because  the  defendant  had  been  denied  the  oppor- 
tunity to  establish  that  the  order  for  induction,   which  he  had 
violated,  was  void  because  the  Selective  Service  Board  had  exceeded 
its  jurisdiction  in  issuing  the  order.     The  Board  acted  in  excess  of 
its  jurisdiction  because  there  was  "no  basis  in  fact  for  the  classifi- 
cation which  it  gave  the  registrant"  (327  U.  S.    at  p.    122).     The 
Court  assumed  that  Estep  could  obtain  release  by  habeas  corpus 
after  induction,   and  held  that  he  should  be  entitled  to  the  defense  of 
lack  of  jurisdiction  to  avert  a  situation  "that  requires  the  court  to 
march  up  the  hill  when  it  is  apparent  from  the  beginning  that  they 
will  have  to  march  down  again"  (p.    125). 

Habeas  corpus  is  the  appropriate  remedy  to  obtain  release 
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from  military  service  after  induction  pursuant  to  a  Selective  Service 
Board  order  made  in  excess  of  the  Board's  jurisdiction.     Habeas 
corpus  is  likewise  the  appropriate  remedy  where  the  denial  of  a 
request  for  discharge  is  made  pursuant  to  procedures  which  deny 
equal  protection  of  the  law  and  in  a  setting  where  there  is  no  basis 
in  fact  for  the  classification  which  results. 


CONCLUSION 

The  denial  of  appellant's  request  for  discharge  was  reached 
in  violation  of  applicable  regulations  and  without  a  basis  in  fact  for 
the  denial.     Appellant  is  presently  in  custody  in  violation  of  the 
Constitution  of  the  United  States,   and  should  be  discharged  forth- 
with from  service  in  the  United  States  Navy  or  the  Naval  Reserve 
in  any  capacity. 

Respectfully  submitted, 
RICHARD   W.     PETHERBRIDGE 
Attorney  for  Appellant. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/        Richard  W.    Petherbridge 


RICHARD   W.    PETHERBRIDGE 
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FOR   THE   NINTH  CIRCUIT 


LAWRENCE   JOHN   MINASIAN, 

Appellant, 
vs. 

CAPT.    PAUL  R.    ENGLE, 

Appellee. 


APPELLEE'S   BRIEF 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  an  order  of  the  United  States  District 
Court  for  the  Central  District  of  California,    denying  appellant's 
Petition  for  Writ  of  Habeas  Corpus.     The  District  Court  entertained 
the  Petition  under  28  U.  S.  C.    §2241  (1964).     This  Court  has  juris- 
diction pursuant  to  28  U.  S.  C.    §2253  (1964). 

Appellant  filed  a  Petition  for  Writ  of  Habeas  Corpus  on 
April  4,    1967  (Tr.    I,    pp.    2-7).   —      Appellant  made  no  jurisdictional 


l_l  For  convenience,    appellee  hereby  adopts  the  same  system 

of  parenthetical  references  as  were  utilized  in  Appellant's 

Opening  Brief,    to  wit: 
(Continued) 

1. 


allegation  in  said  Petition. 

The  District  Court  on  April  4,    1967,    issued  an  Order  To 
Show  Cause  directing  appellee  to  show  cause  why  a  writ  of  habeas 
corpus  should  not  issue  (not  included  in  Transcript  of  Record). 

On  April  20,    1967,    appellee  filed  an  Answer  to  the  afore- 
mentioned Order  To  Show  Cause;    Return  to  the  Petition  for  Writ 
of  Habeas  Corpus  (Tr.    I,    pp.    14-19).     No  Traverse  was  filed  by 
appellant. 

Among  other  affirmative  defenses,    appellee  alleged  that 
appellant  failed  to  state  a  claim  upon  which  relief  can  be  granted; 
and  the  court  lacked  jurisdiction  of  the  subject  matter  of  this  suit 
(Tr.    I,    p.    17). 

Appellee's  argument  concerning  jurisdiction  and  other 
affirmative  defenses  raised  herein,   follows  in  Point  I  of  Argument. 


ly  Continued: 


Matter  in  the  Transcript  of  Record:     Tr.    1,    p.   ; 

Matter  in  the  Reporter's  Transcript:    Tr.    II,    p.   ; 

Matter  found  in  exhibits  admitted  into  evidence  as: 

Petitioner's  Exhibit  I  (Department  of  Defense  Directive 

1300.6(1962):     Pet.    I,    p.   ; 

Petitioner's  Exhibit  II  (Part  C-5210,    Bureau  of  Naval 

Personnel  Manual):     Pet.    II,    p.   ; 

Petitioner's  Exhibit  III  (letter  from  Chief  of  Naval  Per- 
sonnel to  appellant's  counsel,    dated  March  23,    1967): 

Pet.    Ill,    p.   ; 

Respondent's  Exhibit  A  (Certified  Military  Record  rela- 
tive to  appellant's  request  for  discharge):    Resp.    A, 
p.    ;     and. 

Parenthetical  references  to  Appellant's  Opening  Brief: 

Brief,    p.   . 

2. 


STATEMENT  OF    THE   CASE  -' 

Appellant  was  born  July  24,    1942,    is  a  male  citizen  of  the 
United  States  of  America  (Resp.   A,    p.    3). 

On  June  7,    1961,    appellant  voluntarily  enlisted  in  the  Naval 
Reserve  (Resp.    A,    pp.    1,    3).     On  January  8,    1964,    appellant 
agreed  to  extend  his  enlistment  for  four  years,    in  consideration  of 
being  deferred  from  active  duty  for  three  years,    subject  to  certain 
conditions  (Resp.   A,    p.   2). 

From  appellant's  enlistment  on  June  7,    1961,    through 
January  1966,   he  participated  in  Naval  Reserve  activities. 

Appellant's  Service  Record  reflects  that  he  acknowledged 
on  June  2,    1965,    that  he  would  be  ordered  to  active  duty  on  or 
about  September  1965. 

In  July  1965,    appellant  applied  for  admission  to  Officers' 
Candidate  School,    which  application  was  denied  by  Naval  authorities 
(Resp.    A,    pp.    33-34). 

Appellant  submitted  his  request  for  discharge  by  reason  of 
his  contended  conscientious  objection,    on  or  about  September  18, 
1965  (Resp.    A,    pp.    21-37). 

Appellant's  request  for  discharge  was  submitted  pursuant 


2_/  Appellant's  Statement  of  the  Case  erroneously  asserts 

appellee  conceded  that  the  letter  dated  January  24,    1967, 
was  not  handled  in  accordance  with  regulations  applicable  to  a 
request  for  discharge,    and  omits  pertinent  portions  of  the  Memo- 
randum Opinion  of  the  District  Court  (Brief,    pp.    5-8).     In  accord- 
ance with  Rule  18,    subdivision  3  of  the  Rules  of  this  Court,    appellee 
presents  his  Statement  to  controvert  that  of  appellant. 


to  Department  of  Defense  Directive  1300.  6  (1962),    (Pet.    I),    and 
Part  C-5210,    Bureau  of  Naval  Personnel  Manual  (Pet.    II),   which 
provide  for  uniform  procedures  for  the  utilization  of  conscientious 
objectors  in  the   armed  forces,    consideration  of  requests  for  dis- 
charge on  the  grounds  of  conscientious  objection,    and  for  discharge 
in  appropriate  cases  "by  reason  of  convenience  of  the  government" 
(Pet.    II,    pp.    227-228). 

Appellant's  request  for  discharge  dated  September  18,    1965, 
was  forwarded  through  channels  with  appropriate  counseling, 
endorsements  and  recommendations  by  intermediate  officers,   and 
was  referred  to  the  Director,   Selective  Service,   for  advisory 
opinion  (Resp.   A,    pp.    18-20).     The  Director,    Selective  Service, 
found  that  appellant  would  be  properly  classified  I-A-O,    if  he  were 
being  considered  under  Selective  Service  Regulations  (Resp.   A, 
p.    17).     Appellant's  commander  was  advised,    that  based  upon  the 
information  obtained  from  the  Director,    Selective  Service,    "  *   ■<'   * 
and  all  the  facts  and  circumstances  in  his  case,    '■'  '■'   *"  appellant's 
request  for  discharge  was  not  approved,    and  he  was  assigned  a 
Limited  Duty  Designator  (L-8)  as  a  non-combatant  (Resp.    A,    p.    16). 

By  correspondence  dated  February  2,    1966,    addressed  to 
Chief  of  Naval  Personnel,    appellant  requested  reconsideration  of 
his  request  for  discharge  (Resp.    A,    pp.    7-15).     Appellant's  request 
for  reconsideration  and  attached  correspondence  was  reviewed 
and  denial  of  appellant's  request  for  discharge  was  affirmed  on 
February  11,    1966  (Resp.    A,    p.    4). 

By  letter  of  January  24,    1967,    a  "third  appeal  for  discharge" 

4. 


was  made  by  appellant  (Resp.   A,    pp.   42-46),   wherein  he  refers 
to  "previous  requests"  and  requests  review  of  previous  requests 
(Resp.    A,    p.    42).     By  correspondence  dated  February  14,    1967, 
appellant  was  advised  that  after  review  of  his  final  request  for 
reconsideration  of  his  request  for  discharge  as  a  conscientious 
objector,    the  previous  decision  was  affirmed  (Resp.   A,    p.    39). 


ISSUES   RAISED   ON   APPEAL 

Appellant,    at  page  8a  of  his  Opening  Brief,    specifies  that 
the  District  Court  erred  in  the  following  particulars: 

"1.  The  court  failed  to  find  that  the  letter  of 

January  24,    1967,    taken  together  with  the 
matters  incorporated  therein  by  reference, 
and  the  enclosures,   constituted  a  request  for 
discharge. 

"2.  The  court  failed  to  find  that  the  Navy  had 

violated  its  own  regulations  in  dealing  with 
the  letter  of  January  24,    1967. 

"3.  The  court  erred  in  finding  that  there  was  no 

change  in  appellant's  beliefs  after  September 
18,    1965  (Tr.    I,    p.    77). 

"4.  The  court  erred  in  finding  that  there  was  a 

basis  in  fact  for  the  classification  given  appel- 
lant after  the  processing  of  his  letter  of 
January  24,    1967  (Tr.    I,    p.    76).  " 

5. 


REGULATIONS   INVOLVED 

Appellant  sought  to  be  released  from  the  Naval  Reserve 

pursuant  to  Department  of  Defense  Directive  1300.  6  (1962)  (Pet. 

I),   as  implemented  by  the  U.   S.    Navy  in  Part  C-5210,    Bureau  of 

Naval  Personnel  Manual  (Pet.    II). 

DOD  1300.  6  (Pet.    I)  provides  in  pertinent  part: 

"SUBJECT:        Utilization  of  Conscientious  Objectors 

and  Procedures  for  Processing  Requests 

for  Discharge  Based  on  Conscientious 

Objection 

*  >!<  5;< 

"I.  PURPOSE 

"This  Directive  establishes  uniform  procedures 
for  the  utilization  of  conscientious  objectors 
in  the  Armed  Forces  and  consideration  of 
requests  for  discharge  on  the  grounds  of  con- 
scientious objection. 

Jjc         ♦         =i< 

"III.         POLICY 

"A.  No  vested  right  exists  for*any  individual 

to  be  discharged  from  military  service 
at  his  own  request  before  the  expiration 
of  his  term  of  service,    whether  he  is 
serving  voluntarily  or  involuntarily. 
Administrative  discharge  prior  to  the 
6. 


completion  of  his  term  of  service  is 
discretionary  with  the  service  concerned, 
based  on  judgment  of  the  facts  and  cir- 
cumstances in  the  case. 

sV  vl-  ^v 

^•.  ^-.  *p 

"D.  It  is  the  policy  of  the  Department  of 

Defense  that  requests  for  discharge 
from  the  military  service  on  the  grounds 
of  conscientious  objection  will  be  handled 
on  an  individual  basis,    with  final  deter- 
mination made  at  the  departmental  head- 
quarters of  the  individual's  service  in 
accordance  with  the  facts  and  circum- 
stances in  the  particular  case  and  the 
criteria  of  this  Directive.     -•-        *        * 


"F.  The  standards  used  by  the  Selective 

Service  System  in  determining  l-O  [sic] 
or  1-A-O  [sic]  classification  of  draft 
registrants  prior  to  induction  are  con- 
sidered appropriate  for  application  to 
cases  of  servicemen  who  claim  con- 
scientious objection  after  entering 
military  service.     *      '■'      * 

"G.  In  order  to  insure  the  maximum  practicable 

uniformity  among  the  services  and  between 
7. 


members  of  the  same  service,    advisory 
opinion  by  the  Selective  Service  that  a 
classification  of  1 -O  [sic]  is  appropriate 
will  normally  be  a  requisite  for  discharge 
or  release  of  members  with  less  than  two 
years  active  service  based  on  conscientious 
objection."    (Pet.    I,    pp.    1-3) 

Part  C-5210,    Bureau  of  Naval  Personnel  Manual  (Pet.    II), 
contains  provisions  equivalent  to,    and  implementing  DOD  1300.  6 
(1962). 

The  current  criteria  utilized  by  Selective  Service  for 
classification  of  registrants  prior  to  induction,    as  adopted  by  DOD 
1300.6  (1962),    to  be  applied  to  in-service  claims  of  conscientious 
objection  are  found  in  32  C.  F.  R.    §1622.  11  (1967)  for  Class  I-A-O 
and32C.F.R.    §1622.  14  (1967)  for  Class  I-O.     (Review  of  32 
C.F.R.    §§1622.11,    1622.14,    reveals  that  there  have  been  no 
changes  in  said  sections  at  any  time  relevant  to  this  case.  ) 

"§  1622.  11  Class  I-A-O:    Conscientious  objector  avail- 
able for  noncombatant  military  service  only. 

"(a)      In  Class  I-A-O  shall  be  placed  every 
registrant  who  would  have  been  classified  in 
Class  I-A  but  for  the  fact  that  he  has  been 
found,    by  reason  of  religious  training  and 
belief,    to  be  conscientiously  opposed  to  combatant 
training  and  service  in  the  armed  forces. 

8. 


"(b)      Section  6  (j)  of  title  I  of  the  Universal 
Military  Training  and  Service  Act,    as  amended, 
provides  in  part  as  follows: 

Religious  training  and  belief  in  this 
connection  means  an  individual's  belief 
in  a  relation  to  a  Supreme  Being  involving 
duties  superior  to  those  arising  from  any 
human  relation,    but  does  not  include  essen- 
tially political,    sociological,    or  philosophi- 
cal views  or  a  merely  personal  moral  code.  " 

"§  1622.  14  Class  I-O:  Conscientious  objector  available 
for  civilian  work  contributing  to  the  maintenance 
of  the  national  health,    safety,    or  interest. 

"(a)      In  Class  I-O  shall  be  placed  every 
registrant  who  would  have  been  classified  in 
Class  I-A  but  for  the  fact  that  he  has  been  found, 
by  reason  of  religious  training  and  belief,    to  be 
conscientiously  opposed  to  participation  in  war 
in  any  form  and  to  be  conscientiously  opposed  to 
participation  in  both  combatant  and  noncombatant 
training  and  service  in  the  armed  forces. 

"(b)      Section  6(j)  of  title  I  of  the  Universal 
Military  Training  and  Service  Act,    as  amended. 


9. 


provides  in  part  as  follows: 

Religious  training  and  belief  in  this 
connection  means  an  individual's  belief 
in  a  relation  to  a  Supreme  Being  involving 
duties  superior  to  those  arising  from  any 
human  relation,    but  does  not  include 
essentially  political,    sociological,    or 
philosophical  views  or  a  merely  personal 
moral  code.  " 


SUMMARY   OF   ARGUMENT 

Appellant,    as  an  enlisted  member  of  the  armed  forces,    is 
subject  to  no  restraint  other  than  that  ordinarily  incident  to 
military  service,    is  not  "in  custody"  so  as  to  invoke  jurisdiction 
pursuant  to  28  U.  S.  C    §2241  (1964).     If  appellant  seeks  judicial 
review  of  the  Navy's  denial  of  his  request  for  discharge  on  any 
other  basis,    he  has  failed  to  join  an  indispensable  party. 

In  processing  appellant's  request  for  discharge  by  reason 
of  conscientious  objection,    Naval  authorities  have  substantially 
complied  with  required  procedural  steps  and  there  is  basis  in  fact 
contained  in  the  certified  record  (Resp.   A)  for  denial  of  his  request. 


10. 


POINT  I 

APPELLANT,    A  VOLUNTARY   ENLISTEE,    ON 
ACTIVE   DUTY  IN   THE   UNITED   STATES  NAVY, 
IS   NOT   "IN  CUSTODY",    EITHER   UNDER  COLOR 
OF   AUTHORITY   OF    THE    UNITED   STATES   OR 
IN   VIOLATION   OF   ITS    LAWS.     28  U.  S.C. 
§2241(c)(l)(3)  (1964). 


Appellant  cites  Orloff  V.    Willoughby,    345  U.  S.    83(1953), 
for  the  proposition  that  by  virtue  of  the  fact  that  "Appellant,    at 
all  times  since  February  23,    1966,   has  been  on  active  duty  with 
the  United  States  Navy  *  *  *.     As  such  he  is  'in  custody'  within  the 
requirements  -  *  *"  (Brief,    p.    3)  of  28  U.  S.  C.    §2241  (1964). 
Orloff  was  a  conscript,   whereas  appellant  was  an  enlistee;    how- 
ever,  they  share  a  common  denominator:    they  each  lawfully 
entered  military  status.     In  Orloff,    supra,    at  pages  93-94,   the 
court  states: 

'•  -;<  -;=  >\<  [W]e  are  convinced  that  it  is  not  within  the 
power  of  this  Court  by  habeas  corpus  to  determine 
whether  specific  assignments  to  duty  fall  within  the 
basic  classification  of  petitioner.     *  *  * 
"While  the  courts  have  found  occasion  to  determine 
whether  one  has  been  lawfully  inducted  and  is  there- 
fore within  the  jurisdiction  of  the  Army  and  subject 
to  its  orders,    we  have  found  no  case  where  this  Court 
has  assumed  to  revise  duty  orders  as  to  one  lawfully 
in  the  service. 

"But  the  proceeding  being  in  habeas  corpus, 

1 1 . 


petitioner  urges  that,    if  we  may  not  order  him  com- 
missioned or  his  duties  redefined,   we  may  hold  that 
in  default  of  granting  his  requests  he  may  be  discharged 
from  the  Army.     Nothing  appears  to  convince  us  that 
he  is  held  in  the  Army  unlawfully,    and,   that  being  the 
case,   we  cannot  go  into  the  discriminatory  character 
of  his  orders.  " 

From  the  foregoing  it  is  apparent  that  Orloff  v.    Willoughby, 
supra,    based  upon  the  facts  alleged  in  appellant's  Petition  for 
Writ  of  Habeas  Corpus,    sustains  appellee's  affirmative  defense 
that  the  court  below  lacked  jurisdiction  of  the  subject  matter  of  the 
case  at  bar. 

Discharge  of  validly  enlisted  military  personnel  who  contend 
they  have  become  conscientious  objectors  after  their  current 
enlistment  commenced,    is  a  matter  solely  within  the  discretion 
of  military  authorities  and  courts  lack  jurisdiction  of  such  cases. 
Xovd  V.    McXamara,    267  F.    Supp.    701,    708  (D.  C    Colo.    1967), 
affirmed  378  F.  2d  538  (10th  Cir.    1967),    cert,  denied  36  U.  S.    L.  W. 
3256  (U.S.   Dec.    19,    1967);     Petition  of  Green,    156  F.    Supp.    174, 
181  (S.  D.    Cal.    1957);    But  cf.  ,    Brown  v.    McXamara,    No.    16454, 
United  States  Court  of  Appeals  for  the  Third  Circuit,    Nov.    24, 
1967.   ^ 

It  should  be  noted  that  the  Honorable  E.   Avery  Crary,    in 


3_/  See  Appendix  "A". 
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the  Memorandum  Opinion  herein  states  that  he  agrees  with  the 
holding  in  the  case  of  Brown  v.    McNamara,    263  F.    Supp.    686 
(D.  C.    N.  J.  ,    1967),    to  the  effect  that  the  court  has  no  jurisdiction 
to  review  requests  for  discharge  such  as  this  (Tr.    I,    pp.    76-77); 
but  said  Opinion  further  states: 

"However,    since  the  petitioner  in  the  instant  matter 
was  a  reservist  at  the  time  he  applied  for  discharge 
and  the  application  for  discharge  was  made  before 
he  was  ordered  to  active  duty,    the  court,    out  of  an 
abundance  of  precaution,   has  assumed  jurisdiction 
for  the  limited  purpose  noted  herein.  "    (Tr.    I,    p.    77) 

Evidently,    the  court  concluded  there  was  a  parallel  between 
an  inductee  and  a  reservist  not  on  active  duty.     Appellee  contends 
there  is  a  distinction  which  is  crucial,   to  wit,    the  inductee  has 
not  voluntarily  submitted  himself  to  military  authority;    whereas, 
the  enlistee  has,    upon  enlistment  voluntarily  submitted  himself  to 
military  authority,    including  active  duty.     Noyd  v.    McNamara, 
supra,    p.    708. 

Appellant  is  subject  to  no  greater  restraints  than  those 
which  normally  inhere  in  his  status  as  an  enlistee  and  appellant 
may  not  predicate  a  habeas  corpus  action  on  such  restraint.     United 
States  V.    Jack,    351  F.  2d  672  (2nd  Cir.    1965);    McCord  v.    Page, 
124  F.  2d  68  (5th  Cir.    1941). 

Appellant  is  not  "in  custody'either  under  color  of  the 
authority  of  the  United  States  or  in  violation  of  its  laws.     See, 
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Marten  Crijins   de  Rozario  v.    Commanding  Officer,    Armed  Forces 
Examining  and  Induction  Station,    No.    21,623,    United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    Dec.    21,    1967.     Therefore,    the 
District  Court  did  not  have  jurisdiction  to  entertain  this  matter 
pursuant  to  28  U.  S.C.    §2241(1964). 

If  appellant  is  attempting  to  obtain  judicial  review  of  the 
decision  of  the  Chief  of  Naval  Personnel,   other  than  by  habeas 
corpus,    he  has  failed  to  join  an  indispensable  party.     Williams  v. 
Fanning,    332  U.S.    490  (1947);    see,    Yates  v.    Manale,    341  F.  2d 
294  (5th  Cir.    1965);    Adamietz  v.    Smith,    273  F.  2d  385  (3rd  Cir. 
1960),    cert,    denied  363  U.  S«    850;    Bovard  v.    Young,    265  F.  2d 
823  (D.  C.    Cir.    1960). 

POINT   II 

APPELLANT'S    LETTER  OF   JANUARY   24, 
1967,    WITH   THE   ITEMS  ATTACHED   THERE- 
TO AND   THE    MATERIAL  INCORPORATED 
THEREIN   BY   REFERENCE   DID   NOT   CON- 
STITUTE  A  NEW   REQUEST   FOR   DISCHARGE 
SO  AS    TO  REQUIRE    PROCESSING  DE   NOVO. 


Appellant  argues  that  his  letter  of  January  24,    1967, 
together  with  attachments  (Resp.    A,    pp.    42-46),    constituted  a  new 
request  for  discharge  so  as  to  require  complete  processing  pur- 
suant to  Part  C-5210,    Bureau  of  Naval  Personnel  Manual  (Pet.    II). 

The  District  Court  found: 

"The  Commanding  Officer  of  petitioner  and  other 

Naval  personnel,    in  acting  on  the  application  of 
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petitioner  for  discharge  and  his  requests  for  further 
or  reconsideration  thereof,   were  entitled  to  reasonable 
discretion  in  their  implementation  of  the  regulations 
and  no  abuse  of  discretion  has  been  established.     Surely 
the  Navy  Department  should  not  be  put  to  the  fully 
detailed  process,    as  a  new  request,    of  every  letter 
a  petitioner  files  urging  error  in  the  decision  of  the 
Chief  of  Naval  Personnel,    as  to  a  prior  request  for 
discharge."    (Tr.    I,    pp.    77-78). 

Appellant  contends  in  effect  (Brief,    p.    21)  that  the  request 
for  discharge  dated  January  24,    1967  (Resp.   A,    pp.   42-46), 
evidences  a  change  in  his  position  so  as  to  warrant  discharge 
(I-O  classification),    by  virtue  of  the  determination  on  the  part  of 
appellant  to  implement  his  beliefs  by  action,    to  wit,    refusal  to 
continue  on  noncombatant  duty  status.     Appellant  cites  no  authority 
for  the  foregoing  conclusion.     Obviously,    the  representations  of 
appellant  relative  to  what  his  convictions  dictate  are  a  separate 
consideration  from  whether  or  not  appellant  qualifies  for  I-O  as 
opposed  to  I-A-O.     Review  of  appellant's  January  24,    1967,    request 
for  discharge  (Resp.   A,    pp.    42-46)  will  show  not  a  single  substan- 
tive factor  is  added  to  his  requests  of  September  18,    1965  (Resp. 
A,    pp.    21-37)  and  February  2,    1966  (Resp.    A,    pp.    6-15).     From 
the  beginning,    appellant  contended  he  was  qualified  for  I-O  classi- 
fication if  he  were  being  considered  under  Selective  Service  criteria. 
Appellant  could  not  purge  from  the  record  the  statement  of  Navy 
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Chaplain,    Lieutenant  Commander  Donald  H.   Ostrander,   who 
chronicles  appellant's  actions  and  concludes,    "beliefs  are  com- 
patible with  non-combatant  status"  (Resp.   A,    p.    34). 

By  way  of  observation.    Chaplain  Ostrander's  conclusion 
has  been  borne  out,    for  notwithstanding  appellant's  representations 
that  he  would  not  carry  out  his  duties  as  a  non-combatant  or  com- 
batant (Resp.   A,    p.    11),    nor  could  he  continue  to  violate  what  he 
believes  to  be  God's  will  (Tr.    II,    pp.    9-10),    he  has  continued  to 
carry  out  his  military  assignments  as  a  noncombatant. 

In  the  sworn-to  Answer  and  Return  on  file  herein  (Tr.    I, 
pp.    14-19),    appellee  alleges  that  appellant's  requests  of  February 
2,    1966  (Tr.    I,    p.    15),    and  January  24,    1967  (Tr.    I,    p.    16),    were 
requests  for  reconsideration  of  appellant's  previous  request  for 
discharge  of  September  18,    1965,    and  by  such  requests  for  recon- 
sideration,   no  new  relevant  matter  was  added  to  said  initial 
request. 

Appellant  omitted  to  file  a  Traverse  to  Appellee's  Answer 
and  Return. 

The  District  Court  found: 

"The  Navy  Department  had  jurisdiction  to  process 
and  rule  on  the  request  for  discharge  of  petitioner, 
as  filed  September  18,    1965,    and  revived  for  recon- 
sideration by  petitioner  on  February  2,    1966,    and 
January  24,    1967."    (Tr.    1.    p.    76). 

Appellee  submits  that,    based  upon  the  record,    the  District 
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Court  was  correct  in  its  finding  that  all  requests  after  September 
18,    1965,    were  requests  for  reconsideration. 

Moreover,    in  accordance  with  28  U.  S.  C.    §2248  (1964),    the 
allegations  contained  in  Appellee's  Answer  and  Return  are  conclu- 
sive,   except  to  the  extent  that  the  District  Court  found  they  are 
not  true,    since  appellant  failed  to  file  a  Traverse.     Vitale  v. 
Hunter,    206  F.  2d  826  (10th  Cir.    1953). 

In  order  for  this  Court  to  set  aside  the  findings  of  fact  as 
urged  by  appellant,    such  findings  would  have  to  be  found  to  be 
"clearly  erroneous"  as  provided  in  Rule  52(a),    Federal  Rules  of 
Civil  Procedure,    28  U.S.  C.    (1964).     The  record  sustains  the  find- 
ings of  the  District  Court,    and  with  this  point  falls  appellant's 
second  specification  of  error. 


POINT   III 

APPELLANT'S   REQUEST   FOR   DISCHARGE 
AND   SUBSEQUENT   REQUESTS   FOR   RECON- 
SIDERATION  HAVE    BEEN   PROCESSED   IN 
ACCORDANCE   WITH   REQUIRED    PROCEDURE. 


Part  C-5210,    Bureau  of  Naval  Personnel  Manual  (Pet.    II), 
provides  for  procedures  to  be  followed  in  processing  requests  for 
discharge  by  reason  of  conscientious  objection,    and  provides  in 
pertinent  part: 
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"(b)         The  commanding  officer  and  a  chap- 
lain,   if  available,    shall  interview  the  member  and 
review  the  information  contained  in  his  request.     The 
commanding  officer's  endorsement  shall  in  all  cases 
express  his  opinion  as  to  the  sincerity  of  the  man  and 
if  request  or  recommendation  is  for  assignment  to 
noncombatant  duties  "i'   -^   *. 

"(c)         Immediately  upon  receiving  a  request 
for  discharge  *   *    "i'   the  commanding  officer  will 
advise  and  counsel  the  member  concerning  the  pro- 
visions of  Section  3103,    Title  38,    United  States 
Code,    -   *    -. 

"(d)         The  Chief  of  Naval  Personnel  will 
refer  the  cases  of  all  members  who  have  completed 
less  than  2  years  of  active  duty  to  Selective  Service 
for  an  advisory  opinion.  "    (Pet.    II,    p.    227) 

Naval  authorities  complied  with  the  foregoing  procedures 
to  the  letter.     Appellant's  commander  interviewed  him  and  made 
appropriate  entries  in  the  record  (Resp.    A,    pp.    33,    20).     A  Navy 
chaplain  likewise  interviewed  appellant  and  made  appropriate 
recommendations  (Resp.    A,    p.    34).     Appellant's  case  was  for- 
warded to  the  Director,    Selective  Service,    for  advisory  opinion 
(Resp.    A,    p.    18),    and  appellant  was  found  to  qualify  as  I-A-O,    if 
he  were  being  considered  for  induction  (Resp.    A,    p.    17). 

All  subsequent  requests  by  appellant  are  obviously  requests 
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for  reconsideration  of  decision  by  the  Chief  of  Naval  Personnel 
that  in  lieu  of  discharge,   he  would  be  designated  a  noncombatant  to 
be  assigned  Limited  Duty  Designator  (L-8)  (Resp.   A,    p.    16),    which 
offer  no  new  material  facts  which  warranted  further  referral  to 
the  Director,   Selective  Service,   or  other  processing  than  accorded. 

Appellant  grants  "that  no  legislation  confers  upon  him  or 
on  anyone  else  a  right  to  be  discharged  from  military  service  by 
reason  of  conscientious  objection.  "    (Brief,    p.    23).     Department 
of  Defense  Directive  1300.  6  (1962)  (Pet.    I)  and  Part  C-5210, 
Bureau  of  Naval  Personnel  Manual  (Pet.    II)  each  provides  that  no 
vested  right  exists  for  an  individual  to  be  discharged  from  military 
service  at  his  own  request  before  the  expiration  of  his  term  of 
service,    and  discharge  prior  to  completion  of  term  of  service  is 
discretionary  with  the  service,    in  this  case  the  Secretary  of  the 
Navy,    based  upon  the  facts  and  circumstances  in  the  case  (Paragraph 
III.  A.,    DOD    1300.  6  (1962)  (Pet.    I);    and  paragraph  (1),    Part 
C-5210,    Bureau  of  Naval  Personnel  Manual  (Pet.    II). 

The  District  Court  concluded  there  was  no  denial  of  basic 
procedural  fairness  in  processing  appellant's  request  for  discharge 
(Tr.    I,    p.    76).     Even  if,    as  appellant  contends,    there  were  a 
failure  to  follow  regulations  herein  --  could  the  court  order  appel- 
lant released  from  service,    based  upon  the  facts  of  this  case? 
Obviously  not,    perhaps  the  court  could  order  reprocessing;    but 
appellant  contends  that  it  does  not  follow  that  if  a  procedural 
omission  is  found  to  exist  that  ipso  facto  appellant  is  to  be  judicially 
released  from  service. 
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POINT   IV 

THERE   IS   BASIS   IN   FACT   FOR   FINDING    THAT 
APPELLANT  SHOULD   BE   A  NONCOMBATANT. 


As  a  preliminary  matter  the  test  to  be  applied,    assuming, 
arguendo,    that  the  court  has  jurisdiction,    is  relevant  at  this 
juncture:     It  is  obvious  from  the  Memorandum  Opinion  that  the 
"basis  in  fact"  test  was  applied  by  Judge  Crary  (Tr.    I,    pp.    73-76). 
Appellant  alleged  in  his  Petition  for  Writ  of  Habeas  Corpus  that 
'there  is  no  substantial  evidence  to  support  his  classification  as 
an  objector  only  to  combatant  military  service"  (Tr.    I,    p.    5). 

Further  assuming,    arguendo,    that  the  "substantial  evidence" 
rule  applies,    appellee  submits  that  the  decision  of  the  Chief  of 
Naval  Personnel  is  supported  by  substantial  evidence:     (1)  Appellant 
voluntarily  enlisted  in  the  Naval  Reserve  of  the  United  States  on 
June  7,    1961  (Resp.    A,    pp.    1,    3);     (2)  In  January,    1964,    appellant 
agreed  to  extend  his  enlistment  for  a  period  of  four  years  in 
consideration  of  being  deferred  from  active  duty  for  three  years, 
upon  certain  conditions  (Resp.    A,    p.    2);     (3)  From  date  of  enlist- 
ment in  June,    1961,    through  January,    1966,    appellant  participated 
in  Naval  Reserve  training  (Resp.    A,    pp.    5,    18);     (4)  On  June  2, 
1965,    appellant  acknowledged  that  he  could  expect  his  orders  for 
active  duty  in  September,    1965  (Appellant's  Service  File,    p.    7  -- 
Service  File  is  not  a  part  of  Record  on  Appeal);     (5)  In  July,    1965, 
appellant  applied  for  Officers'  Candidate  School  (Resp.    A,    pp.    33- 
34);    and  (6)  in  September,    1965,    prior  to  September  18,    1965, 
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appellant  stated  in  writing  he  wanted  to  perform  his  active  duty 
as  a  noncombatant  (Resp.   A,   pp.    21,    33).     The  District  Court  was 
cognizant  of  the  foregoing  (Tr.    I,    p.    71). 

While  appellee  submits  that  there  is  substantial  evidence 
to  support  the  Navy's  decision  herein,    appellee  contends  that  the 
District  Court  properly  applied  the  "basis  in  fact"  test,    as  in 
Selective  Service  cases.     Witner  v.    United  States,    348  U.  S.    375 
(1954);     Parrott  V.    United  States,    370  F.  2d  388,    396  (9th  Cir.    1966). 


CONCLUSION 

For  the  reasons  stated,    the  Order  appealed  from  should  be 

affirmed. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR., 
United  States  Attorney, 

FREDERICK  M.    BROSIO,    JR., 
Assistant  U.    S.    Attorney, 
Chief  of  Civil  Division, 

JAMES  D,    MURRAY, 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
Capt.    Paul  R.    Engle. 
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CERTIFICATE 


I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 


s/         James  D.    Murray 


JAMES   D.    MURRAY 
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APPENDIX   "A 

UNITED   STATES   COURT   OF  APPEALS 
For  the  Third  Circuit 


No.    16454 


DAVID   W.    BROWN,    Private  E-2  RA  11  797  464, 

Appellant, 

V. 

HON.    ROBERT   S.    McNAMARA,    Secretary  of  Defense; 
HON.   STANLEY   R.    RESOR,    Secretary  of  the  Army; 
MAJOR   GENERAL  JOHN   M.    HIGHTOWER,    Commanding 
General,    U.    S.    Army  Training  Center,    Infantry,    U.    S. 
Army,    Fort  Dix,    New  Jersey, 

Appellees. 


On  Appeal  From  the  United  States  District  Court 
For  the  District  of  New  Jersey 


Argued  October  5,    1967 

Before  Staley,    Chief  Judge,    and  Maris  and  Van  Dusen, 

Circuit  Judges 


OPINION   OF   THE   COURT 

(Filed  November  24,    1967) 


By  VAN   DUSEN,    Circuit  Judge 

This  appeal  concerns  the  jurisdiction  of  the  Federal  Courts 
over  persons  in  the  military  service.  The  case  is  before  the 

1  The  background  of  this  case  is  set  out  in  considerable  detail 

in  the  able  opinion  of  Judge  Lane:    Brown  v.    McNamara,    2  68  [sic J 
F.    Supp.    686  (D.N.J.    1967). 
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court  on  appeal  from  an  order  of  the  District  Court  denying  a  peti- 
tion for  a  writ  of  habeas  corpus,    requesting  the  discharge  of 
appellant  from  the  Army  on  the  grounds  of  his  being  a  conscientious 
objector.     Appellant  (Private  David  W.    Brown)  voluntarily  enlisted 
in  the  Army.     The  petition  alleges  that  his  religious  beliefs 
"crystalized"  two  weeks  after  beginning  his  basic  training  at  Fort 
Dix,    New  Jersey,    and  he  refused  to  proceed  further  with  combat 
training. 

Army  Regulations  (AR  635-20)  provided  a  procedure  for 
people  in  Private  Brown's  position  to  request  discharge  from  the 
Army  on  the  grounds  of  conscientious  objection.     Private  Brown 
submitted  the  required  forms,    together  with  the  required  docu- 
mentation,   and  complied  fully  with  the  procedure,    including  the 
chaplain's  and  psychiatrist's  reports.     This  internal  Army  regula- 
tion was  adopted  pursuant  to  a  Defense  Department  directive 
designed  to  establish  uniform  procedures  in  all  branches  of  the 
Armed  Services  for  considering  discharge  requests  on  the  grounds 
of  conscientious  objection(DOD  No.    1300.6).     The  administrative 
system  contemplated  by  the  Defense  Department  and  enacted  by  the 
Army  regulation  is  fairly  detailed.     But  in  general  terms  it  pro- 
vides for  a  "discretionary"  discharge,    consistent  with  the  national 
policy  of  not  inducting  conscientious  objectors.     Since  members 
of  the  Armed  Forces  are  involved,   however,    such  discharge 
requests  will  be  recognized  only  "to  the  extent  practicable  and 
equitable".     Certain  guidelines  and  rules  are  given  for  exercising 
this  discretion,    including:    the  claimed  objection  cannot  stem  from 

A-2. 


beliefs  existing  before  entering  the  Armed  Forces;    each  service's 
headquarters  will  decide,    after  consideration  of  the  peculiar  cir- 
cumstances of  the  case;    great  care  should  be  used  to  insure  the 
sincerity  of  the  claim;    the  same  standards  used  by  the  Selective 
Service  System  for  pre-induction  claims  should  be  used  (an  advisory 
I-O  classification  from  the  Selective  Service  will  be  a  normal 
prerequisite  for  discharge,    particularly  where  the  applicant  has 
less  than  two  years  of  service);    and  no  absolute  objective  measure- 
ments can  be  applied  across  the  board.     The  procedure  suggested 
allows  for  assignment  to  non-combatant  duties  in  certain  cases 
and  the  Army  regulations  provide  for  assignment  to  duties  provid- 
ing the  minimum  conflict  with  professed  religious  beliefs  pending 
final  decision  on  an  application  for  discharge. 

Private  Brown's  application  did  not  receive  a  favorable 
advisory  classification  of  I-O  nor  I-A-O  allowing  a  non-combatant 
assignment)  from  the  Director  of  Selective  Service,    despite 
several  letters  submitted  on  his  behalf  from  outside  sources  attest- 
ing to  his  religious  convictions.     Both  the  Chaplain's  report  and 
the  Commanding  Officer's  recommendation  of  disapproval  made 
reference  to  Brown's  contact  with  pacifist  organizations  and  per- 
sons,   and  both  concluded  that  his  beliefs  were  based  upon  these 
contacts,    as  opposed  to  religious  convictions.     Based  on  this 
recommendation,    the  documents  attached  to  the  application,    and 
the  Selective  Service  opinion,    the  Adjutant  General  denied  discharge 
and,    accordingly,    Private  Brown  was  ordered  to  draw  combat 
training  equipment.     Brown  refused.     After  hearing  by  a  Special 
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Court  Martial  and  suspension  of  his  sentence  by  the  reviewing 
officer,    a  second  refusal  to  obey  orders  led  to  new  charges. 
Instead  of  convening  a  second  court  martial,    suspension  of  the 
original  sentence  of  three  months'  confinement  at  hard  labor  was 
vacated  and  Brown  was  ordered  into  confinement.  — '     The  petition 
for  a  writ  of  habeas  corpus  followed,    alleging  that  Brown  was 
being  held  in  violation  of  his  rights.     In  general  terms,    appellant 
alleged  that  the  Army  violated  its  own  procedure,    made  an  incor- 
rect determination  of  Brown's  conscientious  objector  status,    and 
followed  an  administrative  procedure  that  denied  Brown  constitu- 
tionally required  procedural  and  substantive  due  process,    as  well 
as  equal  protection  of  law. 

The  lower  court  denied  any  relief  by  way  of  habeas  corpus, 
finding  no  constitutional  infirmity  in  the  administrative  procedure 
used  by  the  Army  and  no  jurisdiction  to  review  their  factual  deter- 
mination under  that  procedure.     We  agree  with  the  excellent 
opinion  of  Judge  Lane  on  the  issue  of  procedural  due  process. 


2  At  oral  argument,    counsel  for  appellant  indicated  that 
Private  Brown  again  refused  to  obey  orders  after  his  three-month 
sentence  and  thus  incurred  another  court-martial  sentence,    18 
months  at  hard  labor,    to  be  served  at  Fort  Leavenworth,    Kansas. 
No  good  reason  has  been  shown  why  transfer  of  petitioner-appellant 
Brown  from  Fort  Dix  should  be  restrained,    as  orally  requested  by 
his  counsel  at  argument.     It  is  noted  that  no  written  motion  for 
such  extra  relief  has  been  presented. 

3  Brown  v.    McNamara,    supra.     We  use  the  dichotomy  of 
"procedural"  and  "substantive     due  process  in  this  case  only  to 
help  emphasize  what  we  do  and  do  not  decide  on  this  appeal.     We 
realize  fully  that  the  distinction  is  not  always  a  clear  line  and  may 
well  break  down  under  certain  circumstances. 
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Regardless  of  the  constitutional  underpinnings  of  the  right  to  classi- 
fication as  a  conscientious  objector,    it  is  perfectly  rational  and 
consonant  with  constitutional  concerns,    including  the  separation  of 
powers,    to  regard  voluntarily  enlisted  servicemen  as  a  distinct 
class  from  inducted  civilians  or  servicemen  in  general  discharged 
to  civilian  life-     We  therefore  affirm  the  conclusion  "that  the 
administrative  scheme  set  up  by  the  Department  of  Defense  and  the 
Army  does  not  of  itself  result  in  any  constitutional  violation.  "    See 
Brown  v.    McNamara,    supra,    at  691. 

Inherent  in  this  conclusion  and  our  approval  is  a  decision 
that  the  Federal  Courts  have  jurisdiction  to  make  this  review  of 
procedural  due  process  just  as  they  would  if  the  question  were  one 
of  statutory  construction.     E.g.,    Harmon  v.    Brucker,    355  U.S. 
579,    581-2  (1958). 

We  do  not  decide,    however,    that  as  a  general  proposition 
the  Federal  Courts  lack  jurisdiction  to  review  the  substantive 
elements  of  this  military  procedure  for  discharging  conscientious 
objectors.     More  specifically,    we  do  not  hold  that  a  Federal  Court 
has  no  jurisdiction,    no  matter  how  arbitrary  military  action  might 
be,    to  grant  habeas  corpus  relief  to  an  enlisted  member  of  the 
Armed  Forces  who  applies  for  discharge  as  a  conscientious  objector 
after  commencing  his  active  service.     With  this  view  of  our  juris- 
diction,   we  reject  the  appellant's  petition  on  the  basis  of  our 

4 
examination  of  this  particular  record. 

4  Such  concerns  as  interference  with  the  military  are  not 

irrelevant  or  necessarily  of  slight  importance.     See  Warren,    The 
Bill  of  Rights  and  the  Military,    37  N.  Y.    U.  L.    Rev.    181,    197(1962). 
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Whether  or  not  our  review  of  the  question  of  substantive 
due  process  which  may  be  presented  in  any  case  of  a  person  volun- 
tarily enlisted  in  military  service  is  as  broad  as  or  limited  to  the 
"basis  in  fact  test,  "  Estep  v.    United  States,    327  U.  S.    114,    122-23 
(1946);     United  States  v.    Seeger,    380  U.  S.    163.    185(1965),    or 
whether  an  indispensable  prerequisite  to  our  exercise  of  jurisdic- 
tion is  always  the  complete  exhaustion  of  military  remedies,    Gusik 
V.    Schilder,    340  U.  S,    128  (1950),        we  need  not  decide  in  this  case. 

The  present  record  contains  sufficient  evidence  to  show 
that  the  Adjutant  General's  denial  of  discharge  for  reasons  of 
conscientious  objection  was  not  arbitrary,    or  capricious,    or  irra- 
tional.         We  draw  specific  attention  to  the  advisory  opinion  of  the 


5  See,    also,    Beard  v.    Stahr,    370  U.S.    41  (1962),     Claimed 
"conscientious  objector"  status  can  always  be  raised  as  a  defense 
to  prosecution  for  refusing  to  obey  orders.     From  any  judgment  or 
sentence,    comprehensive  appeal  is  available.     10  U.  S.  C.    §§  817, 
859-876.     This  includes  resort  to  a  board  of  review  (10  U.  S.  C. 

§  866),    to  the  Court  of  Military  Appeals  (10  U.  S.  C.    §  867),    to  the 
Secretary  of  the  Army  (10  U.  S.  C.    §  874),    and  petition  for  a  new 
trial  (10  U.S.C.    §  873).     Appellant  has  not  pursued  all  these  avail- 
able remedies.     On  this  record,    we  are  unwilling  to  expand  the 
principle  of  Dombrowski  v.    Pf ister,    380  U.S.    479  (1965),    in  order 
to  assure  for  appellant  determination  of  any  constitutional  issues 
without  exposure  to  court  martial  proceedings.     See  Noyd  v.    Mc- 
Namara,    378  F.  2d  538,    540  (10th  Cir.    1967).     Counsel  for  appellant 
have  referred  us  to  the  case  of  United  States  v.    Taylor,    No. 
CM  413709  (Board  of  Review,    U.S.    Army..    October  24,    1966), 
where  conscientious  objection  was  deemed  no  defense  to  a  refusal 
to  obey  orders  and  thus  evidence  on  the  determination  of  a  claim  as 
a  conscientious  objector  was  held  properly  excluded.     We  do  not 
have  the  record  in  this  case  and  note  that  this  case  is  not  a  deter- 
mination by  the  highest  Army  appellate  authority. 

6  See  Burns  v.    Wilson,    346  U,  S.    137,    142-3(1953),    where 
the  court  noted  in  an  analogous  situation: 

"For  the  constitutional  guarantee  of  due  process  is 
meaningful  enough,    and  sufficiently  adaptable,    to 
protect  soldiers  -  as  well  as  civilians  -  from  the 

(continued) 
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Director  of  Selective  Service,    to  the  full  compliance  of  the  Army 
with  AR  635-20,    to  the  requirements  in  DOD  1300.  6  that  claims 
will  be  recognized  "to  the  extent  practicable  and  equitable"  and 
that  claims  will  not  be  entertained  if  the  conscientious  objector's 
beliefs  existed  prior  to  entering  the  Armed  Forces.,    to  the  fact 
that  Private  Brown  made  his  claim  two  weeks  after  beginning  basic 
training  (six  weeks  after  enlisting),    to  the  statement  of  the  Brigade 
Chaplain  that  "I  am  of  the  opinion  that  his  beliefs,   though  sincere, 
are  based  on  contacts  he  has  had  with  Pacifistic  Organizations  and 
individuals  rather  than  on  Religious  Convictions,  "  and  to  the 
opinion  of  the  Commanding  Officer  that  Private  Brown's  beliefs 
were  "mainly  based  on  readings  and  influences  made  upon  him  by 
persons  practicing  pacifist  policies,    not  on  religious  beliefs.  " 


6  (continued)      crude  injustices  of  a  trial  so  conducted 
that  it  becomes  bent  on  fixing  guilt  by  dispensing  with 
rudimentary  fairness  rather  than  finding  truth  through 
adherence  to  those  basic  guarantees  which  have  long 
been  recognized  and  honored  by  the  military  courts  as 
well  as  the  civil  courts.  " 

7  It  is  noted  that  in  his  application  for  discharge,    appellant 
included  under  "Pacifist  Training":    personal  contact  with  professed 
pacifists,    reading  of  literature  from   SANE   and  the  World  Federa- 
lists,   contacts  with  peace  groups  at  Yale,    including  "Alternative" 
and  "Americans  for  Reappraisal  of  Far  Eastern  Policy,  "  and  read- 
ing the  beginning  of  MacLuham,    Understanding  Media:     The  Exten- 
sion of  Man.     Although,    as  stated  above,    we  do  not  here  decide  the 
applicability  of  the  "basis  in  fact"  test  to  classification  of  enlistees 
after  entering  active  service,    this  case  does  fulfil  the  requirements 
under  the  test  suggested  in  Dickinson  v.    United  States,    346  U.  S. 
389,    396  (1953),    there  being  a  showing  that  the  Army's  finding  was 
supported  by  "some  affirmative  evidence,  "  and  the  requirements 
suggested  in  United  States  v.    Seeger,    supra,    at  179-80,    since  the 
record  contains  affirmative  evidence  that  the  appellant's  opposition 
to  military  service  was  not  "based  on  grounds  that  can  fairly  be 
said  to  be  'religious.  '  " 

It  is  also  noted  that  the  Commanding  Officer  believed  that 

(continued) 
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Such  factors  constitute  a  sufficient  basis  for  the  Army's 
decision  within  the  guidelines  of  DOD  1300.  6.     In  this  posture, 
Private  Brown's  petition  presents  no  claim  sufficiently  unique, 
nor  does  his  position  show  such  injustice,    that  we  are  compelled 
to  interfere  in  whatever  internal  avenues  of  appeal  are  available 
to  him  within  the  Army. 

For  these  reasons,    the  petitioner  is  not  now  entitled  to  a 
writ  of  habeas  corpus  and  we  will  affirm  the  decision  of  the  court 
below. 


STALEY,    Chief  Judge,    Concurring. 

I  concur  in  the  affirmance  of  the  district  court's  denial  of 
the  writ.     I  also  agree  with  the  majority  opinion  insofar  as  it 
affirms  the  finding  of  the  district  court  that  the  administrative 
procedure  used  by  the  Army  did  not  deny  the  appellant  procedural 
due  process.     However,    I  agree  with  the  district  court's  conclusion 
that  federal  courts  should  refuse  to  accept  subject  matter  jurisdic- 
tion to  pass  on  the  factual  adequacy  of  the  Army's  decision.     263 
F.   Supp.    at  692-93.     As  stated  in  the  opinion  below,   the  exercise 
of  such  jurisdiction  has  properly  been  held  to  be  unduly  disruptive 
of  the  operation  of  the  armed  forces,    and  contrary  to  the  doctrine 
of  the  separation  of  powers.     Orloff  v.    Willoughby,    345  U.S.    83, 


7  (continued)       "prior  to  his  enlistment  into  military  service, 

and  since  .    .    .    [that  time]  Brown  has  been  subjected  to  reading 
numerous  papers  and  pamphlets  concerning  the  'Pacifist  Program' 
currently  being  demonstrated  in  this  country.  "    As  pointed  out 
above,    conscientious  objector  beliefs  existing  prior  to  entry  into  the 
Armed  Forces  are  not  grounds  for  discharge  under  AR  635-20. 
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93-94(1953);     Harmon  v.    Brucker,    243  F.  2d  613,    619  (C.  A.  D.  C.  , 
1957)  rev'd  other  grounds,    355  U.  S.    579(1958). 


MARIS,    Circuit  Judge,    concurring  in  part  and  dissenting  in  part. 

I  concur  with  the  opinion  of  the  court  in  holding  that  the 
federal  courts  have  power  to  review  the  substantive  elements  of 
the  military  proceedings  under  which  Brown  was  denied  discharge 
from  the  Army  as  a  conscientious  objector.     But  I  cannot  agree 
that  upon  such  review  the  denial  of  his  discharge  must  be  upheld. 
For  I  think  that  the  military  authorities  made  a  basic  error  in 
concluding  that  the  fact  that  Brown's  pacifist  beliefs  were  based 
on  contacts  with  or  influences  made  upon  him  by  pacifist  persons 
and  organizations  was  evidence  that  they  were  necessarily  not 
religious  beliefs.     Quite  the  contrary  may  very  well  have  been  the 
case.     For  it  can  hardly  be  denied  that  the  pacifist  position  of 
opposition  to  war  stems  from  the  Divine  commands  not  to  kill  but 
to  love  one's  enemies  and  that  through  the  centuries  most  of  those 
who  have  taken  the  pacifist  position  have  done  so  on  the  basis  of 
their  religious  beliefs.     Indeed  recognition  of  this  fact  is  the  basis 
of  the  exemption  from  military  service  and  training  which  is 
granted  by  the  Selective  Service  Act  to  conscientious  objectors. 
As  to  the  broad  meaning  of  religious  belief  in  this  connection  see 
United  States  v.    Seeger,    1965,    380  U.  S.    163. 

It  is  true,    of  course,    that  there  are  pacifists  who  are  moti- 
vated solely  by  political,    sociological  or  philosophical  views.     But 
it  is  quite  erroneous  to  assume,    as  the  military  authorities  did  in 
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Brown's  case,    that  pacifist  persons  are  necessarily  not  religiously 
motivated  and  that  organizations  supporting  the  pacifist  position 
are  necessarily  organized  and  led  by  persons  whose  pacifist  views 
stem  from  other  than  religious  conviction,    and  to  conclude  from 
that  assumption  that  the  contacts  with  Brown  and  influences  upon 
him  by  such  persons  and  organizations  did  not  involve  religious 
grounds  of  opposition  to  war.     On  the  contrary  I  believe  it  to  be  a 
fact  that  in  this  country  most  pacifists  are  religiously  motivated, 
as  the  Seeger  case  defines  such  motivation,    and  that  most  organi- 
zations supporting  the  pacifist  position  are  largely  composed  of  and 
led  by  individuals  so  motivated.     The  military  authorities  had     • 
before  them  no  evidence  as  to  the  actual  basis  of  the  pacifist  beliefs 
of  the  persons  and  organizations  with  which  Brown  was  in  contact 
or  as  to  the  nature  of  the  views  which  they  expressed  to  him.    Since 
their  erroneous  assumption  that  these  must  necessarily  have  been 
non-religious  infects  the  whole  record  and  obviously  influenced 
their  decision,    I  would  reverse. 

A  True  Copy: 

Teste: 


Clerk  of  the  United  States  Court  of 
Appeals  for  the  Third  Circuit. 
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NO.     2  2  0  2  4 
IN   THE    UNITED   STATES   COURT   OF   APPEALS 
FOR    THE    NINTH  CIRCUIT 


LAWRENCE    JOHN   MINASIAN, 

Appellants 
vs. 

CAPT.    PAUL  R.    ENGLE, 

Appellee. 


APPELLANT'S   REPLY   BRIEF 


OPENING   STATEMENT 

Appellee  contends,    in  effect,    that  the  District  Court  had  no 
jurisdiction  in  this  matter  because: 

1.  Appellant  as  a  voluntary  enlistee  on  active  duty  was 

not  in  such  "custody"  as  to  make  the  Writ  of  Habeas  Corpus  applic- 
able (Resp.    Brief,    pp.    11-14).  -> 

l_l  In  conformity  with  the  system  of  parenthetical  references 

used  in  Appellee's  Opening  Brief  and  Appellee's  Brief,    the 
following  abreviations  will  be  used: 

Matter  in  the  Transcript  of  Record:     Tr.  1,    p. 


Matter  in  the  Reporter's  Transcript:     Tr.    II,    p.   ; 

Matter  found  in  exhibits  admitted  into  evidence  as: 

Petitioner's  Exhibit  I  (Department  of  Defense 

(Continued) 
1. 


2.  A  federal    district  court  does  not  possess  the  auth- 

ority to  review  procedures  followed  by  the  Navy  in  handling  requests 
for  discharge  on  the  grounds  of  conscientious  objection  (Resp. 
Brief,    pp.    12-14). 

It  is  further  argued  by  appellee: 

1.  That  appellant's  letter  of  January  24,    1967,    with 
attachments  and  incorporated  matter  did  not  constitute  a  new 
request  for  discharge  (Resp=    Brief,    pp.    14-17). 

2.  That  the  following  of  applicable  regulations  by  the 
Chief  of  Naval  Personnel  in  processing  appellant's  request  for 
discharge  dated  September  18,    1965,    satisfies  the  procedural 
requirements  as  to  the  letter  of  January  24^    1967  (Resp.    Brief, 
pp.    17-19). 

3.  That  the  voluntary  enlistment  of  appellant  in  1961, 
and  other  actions  on  the  part  of  appellants    all  prior  to  September  18, 
1965,    constitute  a  basis  in  fact  for  finding  that  the  appellant  should 
be  classified  as  a  non-combatant  on  January  24,    1967  (Resp.    Brief, 
pp.    20-21). 


l_l  Continued: 

Directive  1300.  6(1962):     Pet.    I,    p. 


Petitioner's  Exhibit  II  (Part  C-5210,    Bureau  of  Naval 

Personnel  Manual):     Pet.    II,    p.    ; 

Petitioner's  Exhibit  III  (letter  from  Chief  of  Naval 
Personnel  to  appellant's  counsels  dated  March  23, 
1967):     Pet.    Ill,    p.  ; 

Respondent's  Exhibit  A  (Certified  Military  Record 
relative  to  appellant's  request  for  discharge):    Resp. 

A,    p.  ; 

Parenthetical  references  to  Appellant's  Opening  Brief: 

Brief,    p.   ;    and 

Parenthetical  references  to  Appellee's    Brief:    Resp. 
Brief,    p.   . 

2. 


Finally^    appellee  contends  that  the  failure  of  appellant  to 
file  a  "Traverse"  to  appellee's  Answer  and  Return  alleging  that  no 
new  relevant  matter  was  added  by  the  letters  of  appellant  after 
September  18,    1965,    requires  a  finding  to  that  effect  here  (Resp. 
Brief,   p.    16), 

Appellant  proposes  to  deal  first  with  the  technical  effect,   if 
any,   of  his  failure  to  file  a  "Traverse",   then  to  consider  the  ques- 
tion of  jurisdiction,    and  to  conclude  with  a  comment  on  the  other 
points  raised  by  appellee. 


I 

THE  MATERIAL  ALLEGATIONS  OF  THE 
ANSWER  AND  RETURN  ARE  TRAVERSED  (OR 
DENIED)  BY  THE  PETITION, 


Appellee  suggests  that  appellant  was  bound  by  some  rule  or 
principle  of  law  to  file  a  document  entitled  "Traverse  to  the  Answer 
and  Return"  (Resp,    Brief,   p,    16),     Title  28  U.  S,  C,    §2248  does  not 
purport  to  require  such  a  document,   but  does  require  that  material 
allegations  of  the  Answer  and  Return,    where  not  denied  by  the 
Petitioner,   or  by  a  Traverse,    where  the  Petition  lacks  an  effective 
contravening  allegation,    "shall  be  accepted  as  true  except  to  the 
extent  that  the  judge  finds  from  the  evidence  that  they  are  not  true. 

Vitale  V.   Hunter,    206  F.  2d  826  (10th  Cir,    1953),    cited  by 
appellee  (Resp.    Brief,    p.    17),    does  not  support  his  position.     In 
relevant  part,   that  decision  reads  as  follows: 

"Under  the  common  law,  as  adopted  by  statute,    'The 
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allegations  of  a  return  to  the  writ  of  habeas  corpus 
or  of  an  answer  to  an  order  to  show  cause  in  a  habeas 
corpus  proceeding,    if  not  traversed,    shall  be  accepted 
as  true  except  to  the  extent  that  the  judge  finds  from 
the  evidence  that  they  are  not  true.  '    2  8  U.  S.  C«  A. 
§2248.     No  evidence  is  necessary  to  support  the 
allegations  of  a  return.     It  imports  verity  and  must 
be  taken  as  true,    unless  directly  put  in  issue  by  the 
pleadings.     Crowley  v.    Christensen,    137  U.S.    86, 
11  S.Ct.    13,    34  L.Ed.    620;    United  States  ex  rel. 
D'lstria  V.    Day,    C.  C.  ,    20  F,  2d  302,    Graham  v. 
Carr,    9  Cir.  ,,    112  F,  2d  908;     United  States  ex  rel. 
Catalano  V.    Shaughnessy,    2  Cir.  ,,    197  F.  2d  65.     An 
issue  joined  by  the  petition  and  the  return  must  be 
determined  upon  proof.     See  Stewart  v.    Overholser, 
87  U.  S.  App.  D.  C.    402,    186  F.  2d  339.     But  here,    the 
allegations  with  reference  to  the  entry  in  1944  stand 
untraversed  and  unrebutted,    and  we  think  they  must 
be  taken  as  true.  "    (Emphasis  added) 

The  petition  herein  alleges: 

"g.  On  January  24,    1967,   petitioner  sub- 

mitted his  third  request  for  discharge  by  reason  of 
conscientious  objection  pursuant  to  the  provisions  of 
Bureau  of  Naval  Personnel  Manual  Article  C-5210. 
Said  request  reasserted  by  reference  the  matters 
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set  forth  in  his  previous  requests  for  discharge  and 
supplemented  the  same  with  additional  documentary 
evidence;    said  documentary  evidence  included  letters 
from  two  chaplains  assigned  to  petitioner's  unit,    both 
confirming  the  belief  in  petitioner's  sincerity  and  re- 
commending his  discharge  as  a  conscientious  objector.  " 
(Tr.    1,     pp.    2-3) 

Appellee  argues: 

"in  the  sworn-to  Answer  and  Return  on  file 
herein  (Tr.   I,    pp.    14-19),    appellee  alleges  that 
appellant's  requests  of  February  2,    1966  (Tr.    I, 
p.    15),    and  January  24,    1967  (Tr.    I,    p.    16),    were 
requests  for  reconsideration  of  appellant's  previous 
request  for  discharge  of  September  18,    1965,    and  by 
such  requests  for  reconsideration,    no  new  relevant 
matter  was  added  to  said  initial  request.  "    (Resp. 
Brief,    p.    16) 

Obviously  the  allegations  of  the  Answer  and  Return  are 
traversed  (denied)  by  the  Petition.     The  issue  as  to  the  nature  of 
the  letter  of  January  24,    1967  as  a  new  request  for  discharge,    or 
as  a  mere  request  for  reconsideration  of  a  previous  request  for 
discharge,   was  squarely  before  the  trial  court. 

Appellant  contends  that  the  trial  court  erred  in  its  resolution 
of  that  issue.     • 
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II 

THE   DISTRICT   COURT   HAD   JURISDICTION 
TO   GRANT   THE   WRIT   OF  HABEAS   CORPUS. 


A.  APPELLANT   IS   IN    "CUSTODY"   WITHIN 

THE   MEANING  OF   28U,S,  C.    §2241. 


The  statute  under  which  appellant  asserts  federal  jurisdiction 
is  28  U.  S.  C,    §224L,   the  pertinent  portion  of  which  prohibits  the 
granting  of  the  writ  unless  a  "prisoner"  is" in  custody  in  violation 
of  the  Constitution  or  laws  or  treaties  of  the  United  States.  " 

Is  a  member  of  the  Na.val  Reserve,   on  either  active  or 
inactive  status,    "in  custody?" 

Initially,    it  should  be  noted  that  the  Court  of  Appeals  for  the 
Third  Circuit  in  its  decision  in  Brown  v.    McNamara,    #16454  (Novem- 
ber 24,    1967),   which  was  appended  to  Appellee's  Brief  as  Appendix 
"a",   made  the  following  disclaimer; 

"The  lower  court  denied  any  relief  by  way  of 
habeas  corpus,   finding  no  constitutional  infirmity  in  the 
administrative  procedure  used  by  the  Army  and  no  juris- 
diction to  review  their  factual  determination  under  that 

procedure.     We  agree  with  the  excellent  opinion  of  Judge 
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Lane  on  the  issue  of  procedural  due  process. 

"3  Brown  v.    McNamara,    supra.     We  use  the  dicho- 

tomy of  'procedural'  and  'substantive'  due  process  in 
this  case  only  to  help  emphasize  what  we  do  and  do  not 
decide  on  this  appeal.     We  realize  fully  that  the  distinc- 
tion is  not  always  a  clear  line  and  may  well  break  down 
under  certain  circumstances. 
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"Regardless  of  the  constitutional  underpinnings  of  the 
right  to  classification  as  a  conscientious  objector,    it  is 
perfectly  rational  and  consonant  with  constitutional 
concerns,    including  the  separation  of  powers,   to  regard 
voluntarily  enlisted  servicemen  as  a  distinct  class  from 
inducted  civilians  or  servicemen  in  general  discharged 
to  civilian  life.     We  therefore  affirm  the  conclusion 
'that  the  administrative  scheme  set  up  by  the  Depart- 
ment of  Defense  and  the  Army  does  not  of  itself  result 
in  any  constitutional  violation.  '     See  Brown  v.    McNamara., 
supra^    at  691. 

"Inherent  in  this  conclusion  and  our  approval  is 
a  decision  that  the  Federal  Courts  have  jurisdiction  to 
make  this  review  of  procedural  due  process  just  as  they 
would  if  the  question  were  one  of  statutory  construction. 
E.g.,    Harmon  v.    Brucker,    355  U.  S»    579,    581-2(1958)." 
(Emphasis  added)  (Resp.   Brief,   pp.   A-4  to  A-5) 
The  significance  of  that  disclaimer  is  accentuated  by  the  fact  that 
Brown  was  himself  an  enlistee  and  that  the  case  came  before  the 
Third  Circuit  by  way  of  appeal  fronn  the  denial  by  the  District  Court 
of  a  petition  for  writ  of  habeas  corpus  --  an  exact  procedural 
parallel  to  the  instant  case. 

The  court  in  Brown  found  that  the  petitioner's  request  for 
discharge  was  handled  in  "full  compliance  of  the  Army  with  AR 
635-20"  (Resp.    Brief,    p.    A-7);    the  Army  regulations  cited  are 
similar  to  the  regulations  applicable  here  in  carrying  out  the 
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directives  of  the  Department  of  Defense  (DOD  1300,  6;  Pet.    I).    Thus 
the  Brown  decision  deals  with  a  situation  similar  in  some  respects 
to  that  of  appellant  but  clearly  distinguishable  as  to  the  manner  in 
which  the  appropriate  authority  (here  Chief  of  Naval  Personnel) 
handled  the  pertinent  request  for  discharge. 

Habeas  Corpus  has  long  been  used  as  a  means  of  testing  the 
legality  of  induction  into  the  military  service.     See  United  States  v. 
Anderson,    24  Fed.    Cas.    813  (No.    14, 449)  (C,  C.  D,    Tenn.    1812). 
Or,    as  the  court  said  in  Estep  v.    United  States,    327  U.  S.    114,    124, 
90  L.Ed.    567,    574  (1945):     "...    It  has  been  assumed  that  habeas 
corpus  is  available  .    .    .    after  a  registrant  has  been  inducted  into 
the  armed  services.    ..." 

The  trial  court  in  United  States  ex  rel  Orloff  v.    Willoughby; 
104  F.    Supp.    14(W.  D.    Wash.,    1952),    affirmed  195  F.  2d  209, 
affirmed  345  U.S.    83,    97  L.Ed.    842,    denied  habeas  corpus  to  a 
doctor,    after  induction  into  the  Army^    who  contended  that  his  cus- 
tody was  unlawful  because  he  was  not  being  used  in  a  medical  cate- 
i      gory.     The  court  held  that  habeas  corpus  was  a  proper  procedure, 
but  that  the  Federal  District  Court  was  without  power  to  require  the 
Army  to  grant  a  commission  to  the  petitioner,    since  the  controlling 
statute  did  not  require  that  doctors  be  used  in  a  medical  category. 
In  reviewing  that  opinion,   this  Honorable  Court  did  not  contravene 
Judge  Lindberg's  statement  that  "...   the  Petitioner  here  is 
clearly  within  his  rights  in  coming  into  Court  seeking  a  writ  of 
habeas  corpus  to  determine  his  status,  "  but  asserted:    "[t]he  funda- 
mental question  before  us  is  one  of  statutory  construction.  "    195 
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F.  2d  at  p.    210. 

Appellant  respectfully  submits  that  the  law  on  this  point  was 

accurately  and  concisely  stated  by  Judge  Weinberger  in  In  Re 

Phillips,    167  Fo    Supp.    139  (S.D.    Calif.    1958)  at  p.    141: 

"The  Court  is  of  the  opinion  that  the  petitioner 
is  'in  custody'  within  the  requirements  of  Section  2241 
of  Title  28  U.  So  C.  A.    and  that  the  application  for  writ 
of  habeas  corpus  is  a  proper  remedy  to  test  the  legality 
of  his  detention  in  the  Marine  Corps.     United  States  ex 
reL    Orloff  V.    Willoughby,    D.  Co  ,    104F.Supp.    14, 
affirmed  9  Ciro  ,    195  F.  2d  209,    affirmed  345  U.  S.    83, 
73S.  Ct.    534,    97  L.Ed.    842." 
Noyd  Vo    McNamara,    378  F.  2d  538  (10th  Cir.    1967),    is  not 

to  the  contrary,    since  it  turned  upon  a  failure  of  the  petitioner  to 

exhaust  administrative  remedies. 

Appellant  is  thus  "in  custody"  within  the  meaning  of  28  U.S.  C. 

§2241,    as  a  member  of  the  Naval  Reserve,   whether  he  be  on  active 

duty,   or  on  inactive  status  but  subject  to  momentary  recall  to  active 

duty. 

B.  FEDERAL  DISTRICT   COURTS  DO   HAVE 

JURISDICTION  TO  REVIEW  PROCEDURES 
FOLLOWED  BY  THE  NAVY  IN  HANDLING 
REQUESTS   FOR  DISCHARGE. 


In  his  Opening  Brief  appellant  quoted  from  Brown  v. 
McNamara,    263  F.    Supp.    686  (D.  C.    N.  J.    1967)  in  support  of  his 
contention  that  the  District  Court  had  jurisdiction  to  review  the 
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ruling  of  the  Chief  of  Naval  Personnel  in  this  matter.     More 
recently,    the  Court  of  Appeals  for  the  Third  Circuit  has  clearly 
expressed  itself  as  in  agreement  with  appellant's  contention: 
"We  do  not  decide,    however,    that  as  a  general 
proposition  the  Federal  Courts  lack  jurisdiction  to 
review  the  substantive  elements  of  this  military  pro- 
cedure for  discharging  conscientious  objectors.     More 
specifically,    we  do  not  hold  that  a  Federal  Court  has 
no  jurisdiction.,    no  matter  how  arbitrary  military  action 
might  be,    to  grant  habeas  corpus  relief  to  an  enlisted 
member  of  the  Armed  Forces  who  applies  for  discharge 
as  a  conscientious  objector  after  commencing  his  active 
service.     With  this  view  of  our  jurisdiction,    we  reject 

the  appellant's  petition  on  the  basis  of  our  examination 

4 
of  this  particular  record. 


4  Such  concerns  as  interference  with  the  military 

are  not  irrelevant  or  necessarily  of  slight  importance. 
See  Warren,    The  Bill  of  Rights  and  the  Military,    37  N.  Y. 
U.  L.    Rev.    181,    197  (1962).  "  (Emphasis  added) 
(Resp.    Brief,    pp.   A-4  -  A-5) 

In  Harmon  v.    Brucker,    355  U.  S.    579,    2  L.  Ed.  2d  503,    peti- 
tioners,   having  been  discharged  from  the  Army  with  other  than 
honorable  discharges,    sought  declaratory  relief  and  a  writ  of 
mandate  directing  the  Secretary  of  the  Army  to  issue  to  them  honor- 
able discharges.     The  District  Court  denied  the  relief  sought,    and 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
affirmed.     The  Supreme  Court  took  the  view  that  the  Federal  Dis- 
trict Court  had  jurisdiction  to  review  the  propriety  of  the  action  of 
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the  Secretary  of  the  Army: 

"Generally,    judicial  relief  is  available  to  one 
who  has  been  injured  by  an  act  '!'[355  US  582] 
^'of  a  government  official  which  is  in  excess  of  his 
express  or  implied  powers^     American  School  of  Magnetic 
Healing  v.    McAnnulty,    187  US  94,    108,    47  L.  ed  90,    96, 
23  S  Ct  33;     Philadelphia  Co.    v.    Stimson,    223  US  605, 
621,    622,    56  L  ed  570,    577,    578,    32  S  Ct  340;    Stark  v. 
Wickard,    321  US  288,    310,    88  L  ed  733,    748,    64  S  Ct 
559.     The  District  Court  had  not  only  jurisdiction  to 
determine  its  jurisdiction  but  also  power  to  construe 
the  statutes  involved  to  determine  whether  the  respondent 
did  exceed  his  powers.     If  he  did  so,    his  actions  would 
not  constitute  exercises  of  his  administrative  discretion, 
and,    in  such  circumstances  as  those  before  us,    judicial 
relief  from  this  illegality  would  be  available.     Moreover, 
the  claims  presented  in  these  cases  may  be  entertained 
by  the  District  Court  because  petitioners  have  alleged 
judicially  cognizable  injuries.     Cf.   Joint  Anti-Fascist 
Refugee  Committee  v.    McGrath,    341  US  123,    159,    160, 
95  L  ed  817,    847,    848.  " 

In  May,    1967,    the  Supreme  Court  cited  Harmon  v.    Brucker 
in  support  of  the  proposition  "that  judicial  review  of  a  final  agency 
action  by  an  aggrieved  person  will  not  be  cut  off  unless  there  is 
persuasive  reason  to  believe  that  such  was  the  intent  of  Congress.  " 
Abbott  Laboratories  v.    Gardner,    387  U.  S.    140.    18  L.  ed.  2d  681. 
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Clearly,    Federal.  District  Courts  do  have  jurisdiction  to 
review  procedures  followed  by  the  Navy  in  handling  requests  for 
discharge  which  are  authorized  under  existing  Navy  regulations. 

Ill 

THE    FAILURE   OF   THE   NAVY   TO   PROCESS 
APPELLANT'S   LETTER  OF   JANUARY  24,    1967, 
IN  ACCORDANCE    WITH   REGULATIONS   REN- 
DERS HIS   CONTINUED   CUSTODY   UNLAWFUL, 


A.  THE    CHANGE   IN   THE   DEPTH  OF  APPEL- 

LANT'S  CONVICTIONS   IS   A  CHANGE   IN 
STATUS   BY    BOTH   SELECTIVE   SERVICE 
AND  NAVY   STANDARDS. 


Appellee  argues  that,    by  appellant's  request  for  discharge 
of  January  24,    1967,    "not  a  single  substantial  factor  is  added  to  his 
requests  of  September  19,    1965  and  February  2,    1966.  "    (Resp. 
Brief,   p.    15),     That  assertion  overlooks  the  distinction  between  the 
evaluation  of  appellant's  position  by  his  chaplain  in  September,    1965: 
"in  view  of  the  above,    I  must  affirm  my  very 
serious  question  as  to  the  sincerity  of  his  declared  position, 
and  cannot,    in  conscience,    recommend  that  he  be  granted 
the  status  of  'conscientious  objector',     I  feel  that  his 
earlier  desire  for  'non-combatant'  status  is  reliable  as 
it  is  borne  out  in  the  fact  that  he  was  striking  for  a 
hospital  corpsman  rating,  "    (Resp,    A,    p.    34) 
and  the  evaluations  by  his  chaplains  in  January,    1967: 
Chaplain  Bigler  (Resp,   A,    p,    43): 
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"I  am  convinced  of  his  sincerety  and  have  reviewed  the 
logical  process  with  him  which  requires  he  take  this  stand.  " 

"I  strongly  recommend  that  MINASI AN ' S  request  for  dis- 
charge as  a  conscientious  objector  be  granted  for  the  good 
of  the  man  and  the  Naval  Service.  " 
Chaplain  Six  (Resp.    A,    p.    44): 

"It  is  my  opinion  MINASIAN  is  sincere  and  devoted  to  his 
personal  convictions  concerning  military  service.     His 
position  is  now  marked  by  an  unwillingness  to  serve  even 
as  a  non-combatant.  " 

The  fluid  nature  of  personal  convictions  was  discussed  at 
length  by  the  Court  of  Appeals  for  the  Second  Circuit  in  United 
States  V.   Gearey,    368  F.  2d  144  (1966),    cert,    denied  36  Law  Week 
3204,    rehearing  denied  36  Law  Week  3242^    where  a  registrant  under 
the  Selective  Service  system  filed  his  application  for  classification 
as  a  conscientious  objector  (SSS  Form  No.    150)  after  he  had  received 
an  order  to  report  for  induction.     The  Selective  Service  Board, 
pursuant  to  a  regulation  (32  C.  F.  R.    §1625.  2),    refused  to  reopen 
his  classifications    and  Gearey  was  convicted  for  refusal  to  submit 
to  induction.     The  Court  of  Appeals  reversed  the  conviction  and 
remanded  for  further  proceedings. 

"The  considerations  are  quite  different,    however, 
when  a  claim  of  conscientious  objection,    raised  for  the 
first  time  after  receipt  of  an  induction  notice,    is  based 
on  a  claim  which  had  not  previously  matured.     Section  6(j) 
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does  not  set  any  time  limit  by  which  an  applicant's  con- 
scientious objections  must  fully  crystalize  in  his  mind. 
It  would  be  improper  to  conclude  that  an  individual  is 
not  a  genuine  conscientious  objector  merely  because  his 
beliefs  did  not  ripen  until  after  he  received  his  notice, 
although  the  belat.edness  of  a  claim  may  be  a  factor  in 
assessing  its  genuineness.     See  Clancy  &  Weiss,    'The 
Conscientious  Objector  Exemption,  '    17  Maine  L,  Rev. 
143,    147(1965);    Note»    'Pre-Induction  Availability  of 
the  Right  to  Claim  Conscientious  Objector  Exennption,  ' 
72  Yale  L.J.    1459,    1462  (1963).     The  realization  that 
induction  is  pending,    and  that  he  may  soon  be  asked  to 
take  another's  life^   may  cause  a  young  man  finally  to 
crystallize  and  articulate  his  once  vague  sentiments. 
The  long  history  of  exempting  conscientious  objectors, 
coupled  with  the  specific  statutory  right  of  appeal, 
indicate  to  us  a  strong  Congressional  policy  to  afford 
meticulous  procedural  protections  to  applicants  who 
claim  to  be  conscientious  objectors,    and  indeed  to  grant 
deferments  in  appropriate  cases.     Implementation  of 
that  policy  requires  that  any  individual  who  raises  his 
conscientious  objector  claim  promptly  after  it  matures  - 
even  if  this  occurs  after  an  induction  notice  is  sent  but 
before  actual  induction  -  be  entitled  to  have  his  applica- 
tion considered  by  the  Local  Board.  In  light  of  this, 
the  Local  Board  must  first  determine  when  an  applicant's 
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beliefs  matured.     If  the  Board  properly  concludes  that 

the  claim  existed  before  the  notice  was  sentj    the  classi- 

12 
fication  may  not  be  reopened.  If  the  Board  finds, 

however,    that  the  applicant's  beliefs  ripened  only  after  he 
received  his  notice^    and  that  his  beliefs  qualify  him  for 
classification  as  a  conscientious  objector  then  a  change 
in  status  would  have  occurred  'resulting  from  circum- 
stances over  which  the  registrant  had  no  control,  '  and 
he  would  be  entitled  to  be  reclassified  by  the  Local 
Board. 

"10.        The  Defense  Department  has  recognized  that  a 
genuine  claim  of  conscientious  objection  may  arise  even 
after  induction.     The  various  military  services  have 
therefore  provided  procedures  for  investigating  such 
claims,    and  in  appropriate  cases  for  granting  dis- 
charges.    See  Department  of  Defense  Directive  No. 
1300.6,    ASD(M)  (Aug.    21,    1962);    Army  Regulation 
No.    635-20  (Nov.    9,    1962);    Department  of  the  Navy, 
Bupers  Instruction  1616.  6  (Nov.    15,    1962);     Marine 
Corps  Order  1306.  16A  (Oct.    16,    1962);    Air  Force 
Regulation  No.    35-24  (March  8,    1963). 

"11.        Any  other  conclusion  would  result  in  the  anomal- 
ous situation  that  individuals  whose  claims  of  conscientious 
objection  mature  either  prior  to  receipt  of  a  notice  of 
induction  or  after  induction  itself,    would  be  permitted 
to  apply  for  deferment,    while  those  whose  beliefs  formed 
during  the  interim  period,    would  not  be  able  to  properly 
raise  their  claims.     It  would  appear  this  is  so  because 
Department  of  Defense  Directive  No.    1300.  6  states: 
Federal  courts  have  held  that  a  claim  to 
exemption  from  military  service  under  the 
UMT&S   Act  must  be  interposed  prior  to  notice 
of  induction  and  failure  to  make  timely  claim  for 
exemption  constitutes  waiver  of  the  right  to  claim. 
Therefore,    request  for  discharge  after  entering 
military  service,    based  solely  on  conscientious 
objection  which  existed  but  was  not  claimed  prior 
to  induction  or  enlistment,    cannot  be  entertained. 
Similarly,    requests  for  discharge  based  solely 
on  conscientious  objection  claimed  and  denied 
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by  Selective  Service  prior  to  induction  cannot 
be  entertained, 

"12.        This  result  is  dictated  not  only  by  §1625,  2,   but 
in  most  cases  by  §1625,  1(b)  as  well,     'Each  classified 
registrant  and  person  who  has  filed  a  request  for  the 
registrant's  deferment  shall,    within  10  days  after  it 
occurs,    report  to  the  local  board  in  writing  any  fact 
that  might  result  in  the  registrant  being  placed  in  a 
different  classification  -  *  *.  '    32  C,  F,  R,    §  1625,  1(6). 
See  Keene  v.   United  States,    supra,    266  F,  2d  at  384, 
In  United  States  v.    Corliss,    280  F,  2d  808,    812,    cert, 
denied,    364  U,  S,    884,    81  S,  Ct.    167,    5  L.  Ed,  2d  105 
(1960),    we  inferentially  approved  the  application  of 
that  section  to  conscientious  objector  claims, 

"13.        See  Keene  v.   United  States,    266  F.  2d  37  8,    384 
(1959),     But  see  United  States  v,    Taylor,    351  F,  2d  228 
(6  Cir,    1965);    Boyd  v.    United  States,    269  F,  2d  607 
(9  Cir,    1959);    United  States  v,    Schoebel,    201  F,  2d  31 
(7  Cir,    1953),  " 

United  States  v.    Gearey,    368  F,  2d  144  at  150, 

The  evidence  presented  here  points  unequivocally  to  the 

conclusion  that  appellant's  beliefs  "matured"  during  his  period  of 

active  duty:    in  September,    1965,    he  was  a  conscientious  objector 

to  combatant  service;    in  January,    1967,    he  became  a  conscientious 

objector  to  both  combatant  and  non-combatant  military  service,     A 

change  in  status  cognizable  under  both  Selective  Service  and  Navy 

standards,   thereby  occurred. 

B.  THE    LETTER  OF   JANUARY  24,    1967, 

MUST    BE   TREATED  AS   A  NEW  REQUEST 
FOR   DISCHARGE. 


Appellant  concurs  in  the  comment  made  by  the  trial  judge: 
"Surely  the  Navy  Department  should  not  be  put  to  the 
fully  detailed  process,   as  a  new  request,   of  every 
letter  a  petitioner  files  arguing  error  in  the  decision 
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of  the  Chief  of  Naval  Personnel,    as  to  a  prior  request 

for  discharge.  "    (Tr.    I,    p.    77) 

But  where  the  new  request  establishes  a  "maturing"  of  a 
conscientious  conviction,    the  new  request  is  different  in  kind  from 
a  mere  request  for  reconsideration  of  a  previous  request  for  dis- 
charge.    Under  such  circumstances  both  the  applicable  regulations 
and  the  principles  of  due  process  require  that  the  new  request  be 
processed  "in  a  manner  which  provides  equal  protection  of  laws" 
(to  quote  Judge  Lane  in  Brown  v.    McNamara,    supra,    2  63  F.    Supp« 
L      at  p.    691)  to  all  who  present  their  views  promptly  as  such  views 
mature. 


CONCLUSION 

For  the  reasons  stated,    the  Order  appealed  from  should  be 
reversed,    and  the  Writ  of  Habeas  Corpus  should  be  granted. 

Respectfully  submitted, 
RICHARD   W.    PETHERBRIDGE 
Attorney  for  Appellant. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 


/s/       Richard  W.    Petherbridge 
RICHARD   W.    PETHERBRIDGE 
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• 
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APPELLANT'S  OPENING  BRIEF 

STATElvIENT  OF  JURISDICTION 

This  is  an  appeal  from  a  judgment 

of  the 

United 

States 

District  Court,  Southern  District, 

Central 

Division, 

denying  petitioner  naturalization  as  a 

cit 

izen  of 

the  United 

States 

The  jurisdiction  under  which 

the 

court 

denied 

citize 

nship  to  petitioner  is  Title  8,  US.C 

.,Sec. 

1421,  et  seq 

The  jurisdiction  of  this  Court 

is 

invoked 

under 

Title 

28,  U.S.C.,  Sees.  1291-1294. 
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HISTORY  OF  THE  CASE 

Petitioner  is  a  native  and  citizen  of  the  Republic 
of  Mexico  who  entered  this  country  i^/ith  his  mother  in  19^9 
at  San  Ysidro,  California  when  thirteen  years  of  age.   His 
certificate  of  admission  with  his  mother  executed  pursuant 
to  his  entry,  indicated  the  purpose  of  his  entry  as  business 
and  pleasure  of  one  day. 

The  record  discloses  that  his  mother  entered  as  a 
permanent  resident.   Petitioner's  residence  in  the  United 
States  has  continued  to  date.   He  was  reared  and  educated 
here. 

Arriving  at  military  age,  he  enlisted  in  the  Army 
of  the  United  States  and  served  in  an  active  status  from 
March  28,  1955  to  April  1,  1957^  and  subsequently  was  honor- 
ably discharged.  From  April  2,  I957  to  April  I7,  I963  he 
was  transferred  to  and  served  in  the  United  States  Reserves, 
from  which  he  received  an  honorable  discharge. 

On  August  12,  1963  petitioner  filed  with  Immigra- 
tion and  Naturalization  Service  at  Los  Angeles  his  "Applica- 

—  • 

tion  To  File  Petition  For  Naturalization." 

On  October  24,  I963  a  "certification  of  military 
or  naval  service, "dated  August  22,  I963  executed  by  J,  C, 
Lambert,  Major  General  of  the  United  States  Army,  certifying 
petitioner's  active  military  service  and  honorable  discharge 
was  filed  with  the  Immigration  Service. 

The  Immigration  file  contains  a  statement  of 
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advice  dated  August  31j  1964  from  the  Naturalization  Exam- 
iner "B.  H.  Simpcon"  to  petitioner  that  "no  person  shall  be 
naturalized  against  v/hom  there  is  outstanding  a  finding  of 
deportability, "  and  that  "no  petition  for  naturalization 
shall  be  finally  heard  by  a  Naturalization  court  if  there  is 
pending  against  petitioner  a  deportation  proceeding." 

On  August  31^  1964  petitioner  appeared  for  inter- 
view. The  Immigration  file  contains  the  following  notation; 
"Petitioner  insists  on  filing."  The  file  contains  the  fol- 
lowing written  memorandum: 

"iffiMORANDUM  FOR  THE  FILE  January  23,  1964 

Re:   Antonio  Hector  MILLAN-Garcia 

The  facts  in  this  case  do  not  warrant  the  exercise 
of  my  discretionary  authority  based  on  01  242.1  (a) 
and  103.1  (a)  (1)  (ii)  to  withhold  the  institution 
of  deportation  proceedings  to  permit  subject  to 
petition  for  naturalization. 

/s/  GKR 

George  K,  Rosenberg 
District  Director." 
No  action  was  taken  by  the  Service  upon  petition- 
er's application  for  naturalization. 

On  March  17,  1964  an  O.S.C.  and  notice  of  hearing 
in  deportation  was  served  on  petitioner,  predicated  upon 
grounds  that  he  was  never  admitted  to  the  United  States  as 
an  alien  for  permanent  realaanee  and  waa  deportable  under 
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the  provisions  of  24l  (a)  1  as  being  excludable,  having 
effected  his  entry  as  an  immigrant  not  in  possession  of  a 
valid  visa  in  violation  of  13  (a)  of  the  Act  of  May  26, 
1924. 

On  March  24,  1'964  petitioner  appeared  before  a 
special  inquiry  officer  in  propria  persona.  The  Service  was 
represented  by  its  trial  attorney.  A  hearing  was  thereupon 
conducted  and  prosecuted  by  the  Trial  Attorney. 

On  April  3j  1964  the  special  inquiry  officer  ren- 
dered his  oral  decision,  determined  that  petitioner  was  ex- 
cludable from  the  United  States  at  the  time  of  entry,  and 
ordered  his  deportation  from  the  United  States,  and  denied 
him  any  discretionary  relief. 

An  appeal  was  duly  perfected  to  the  Immigration 
Board  of  Appeals  and  on  May  21,  1964  the  Board  affirmed  the 
decision  of  the  Special  Inquiry  Officer  and  dismissed  peti- 
tioner's appeal.   Petitioner,  within  the  time  prescribed  by 
law,  filed  his  petition  for  judicial  review  with  the  Ninth 
Circuit.   During  the  course  of  proceedings  before  the  Cir- 
cuit this  court  ordered,  opposed  by  the  Service,  that  peti- 
tioner's naturalization  proceedings  record  be  filed  to  aug- 
ment the  deportation  proceedings. 

On  April  5,  I965  this  court  rendered  its  opinion 
entitled  "Antonio  Hector  Millan-Garcia  vs.  Immigration  and 

Naturalization  Service,  No.  I936I,"  affirming  the  order  of 

4. 


1  deportation  and  the  actions  of  the  Immigration  Service  relat- 

2  ing  to  Petitioner's  application  for  citizenship.  (343  Fed  2d. 

3  625) 

4  Petitioner  thereupon  filed  his  petition  for  certiorari 

5  with  the  United  States  Supreme  Court,  The  petition  was  grant 

6  ed  in  the  matter  entitled  Antonio  Hector  Millan-Garcia  vs. 

7  Immigration  Service,  382  U.S069,  dated  November  8j  I965, 

8  and  in  a  per  Curiam  opinion  held  and  directed: 

9  "The  motion  for  leave  to  proceed  in  forma 

10  pauperis  and  the  petition  for  writ  of 

11  certiorari  are  granted.  The  judgment  is 

12  vacated  and  the  case  is  remanded  to  the 

13  Court  of  Appeals  upon  examination  of  the 

14  entire  record  and  in  light  of  the  represen- 

15  tations  of  the  Solicitor  General  that  the 

16  petitioner  will  be  afforded  an  opportunity 

17  to  apply  for  citizenship,  and  that  there 

will  be  no  deportation  proceedings  until 
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^^  such  determination." 

20  Pursuant  to  the  order  of  the  United  States  Supreme 
2^  Court  and  of  the  above  entitled  court,  petitioner  on  January 
22  3i_,  196$  filed  his  Petition  for  Naturalization  with  the 
^^  Immigration  and  Naturalization  Service.  On  February  17, 
^*  1966  a  preliminary  examination  was  conducted  by  B«  lU 
^  Simpson,  Naturalization  Examiner,  at  which  time  petitioner's 
military  record  was  received  in  evidence,  disclosing  his 
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active  miliary  service  from  March  28,  1955  to  April  l,  1957 
following  which  period  of  service  hewas  transferred  to  the 
United  States  Army  Reserves,  serving  therein  from  April  2, 
1957  to  April  17,  1963  and  was  honorably  discharged. 

On  March  l4,  I966  a  further  examination  was  held 
before  B.  H.  Simpson,  Naturalization  Examiner.  At  the  term- 
ination of  the  proceedings,  the  matter  submitted,  the  exam- 
iner prepared  and  filed  his  findings  of  fact,  conclusions  of 
law  and  recommendations,  denying  petitioner's  application 
for  citizenship,  finding  that  petitioner  "had  failed  to  estab- 
lish that  he  is  attached  to  the  principles  of  the  Constitutioiji 
of  the  United  States  and  favorably  disposed  to  the  good  order 
and  happiness  of  the  United  States",  and  on  the  further 
ground  that  petitioner  "has  failed  to  establish  that  he  can 
take  the  oath  of  allegiance  to  the  United  States  without 
mental  reservation." 

The  matter  came  on  for  hearing  before  the  Hon. 
Warren  J.  Ferguson,  Judge  of  the  U.S.  District  Court,  for 
hearing  upon  petitioner's  application  for  naturalization 
pursuant  to  8  USCA  l447.   The  hearing  was  conducted  before 
said  court  on  March  20  and  22,  I967  and  was  thereupon  sub- 
mitted. 

On  April  13,  1967  in  a  written  opinion,  the  Dis- 
trict Court  denied  petitioner's  application  for  citizenship. 
The  petitioner  thereupon  perfected  his  appeal  to  this 
Court. 

6. 


PRELIMINARY  STATEMENT 
The  Supreme  Court  of  the  United  State s,  having 
vacated  the  judgment  of  this  Court  in  Millan-Garcia  v.  Immi- 
gration and  Naturalization  Service j  343  F.  2d  at  825  and 
remanded  with  the  directive  affording  petitioner  an  oppor- 
tunity to  apply  for  citizenship  and  "that  there  will  be  no 
deportation  proceedings  until  such  determination,"  we  verily 
believe  that  the  denial  of  petitioner's  motion  to  vacate  the 
Order  of  Deportation  made  to  the  Immigration  Service  at  the 
time  of  hearing  of  petitioner's  application  for  citizenship 
was  contrary  to  the  Supreme  Court  directive.   However,  if 
this  court  should  determine  that  the  deportation  hearings 
and  the  order  of  deportation  are  effective,  we  do  then  adopt 
herein  our  brief  filed  with  this  Court  in  Millan-Garcia  vs. 
Immigration  Service,  supra,  as  part  of  this  brief,  and  each 
point,  authority  and  argument  raised  therein. 


STATE^IENT  OF  THE  EVIDENCE 

Initially. the  record  of  the  deportation  proceed- 
ings was  received  in  evidence  (Government's  Exhibit  3  [RT- 
p.  8]),  over  objection  by  .petitioner's  counsel  (RT,  p. 8-9)3 
Application  for  Petition  for  Naturalization,  Exhibit  No.  4j 
Certificate  from  the  Army  of  the  United  States,  Exhibit  No. 

2   (RT  p. 9). 

Petitioner  Millan-Garcia  testified  before  the 

District  Court  that  he  was  born  April  27,  1936  in  Mexico, 


broughtv,  to  the  United  States  by  his  mother  when  he  was 
12  or  13  years  of  age,  believed  that  he  was  admitted  for 
permanent  residence ,  but  later  ascertained  that  he  had  not 
been  so  admitted.   He  volunteered  to  be  drafted  when  l8 
years  of  age,  served  actively  from  March  20,  1955  to  April  1 
1957  and  then  was  transferred  to  the  Reserves  and  served  in 
that  capacity  until  the  year  I963  when  he  received  his  hon- 
orable discharge.   His  family  resided  in  the  United  States 
and  when  picked  up  and  confined  by  the  Immigration  Service, 
was  advised  that  he  was  being  given  an  opportunity  to  ap- 
ply for  citizenship.   He  made  such  application  to  the  De- 
partment. In  the  year  196I  he  joined  an  organization  called 
"Fair  Play  for  Cuba  (RT  I32-135).  His  understanding  of 
that  organization  was  to  inform  people  who  were  concerned 
with  the  Cuban  regime  its  goals,  "what  it  was  doing"  (RT  136|) 
His  activities  were  limited  to  attending  meetings,  listen- 
ing to  programs  and  distributing  pamphlets  at  public  meet- 
ing places.  He  was  a  member  of  that  organization  for  five 
or  six  months,  this  being  the  extent  of  his  participation 
(RT  136)0  When  he  first  joined  the  organization  he  believed 
that  Fidel  Castro  was  a  leader,  not  corrupt,  who  had  the 
desire  "to  see  the  social  advancement  of  the  people,  not 
only  in  Cuba  but  all  Latin  America."  He  was  never  a  mem- 
ber of  the  Communist  or  Socialist  Party  or  the  Socialist 
Youth  Movement  (RT  137).   When  he  first  learned  that  Castro 
had  Communistic  tendencies  he  began  tothink  "very  hard 
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about  it  •••••«"•  When  he  learned  that  Castro  "if  not  a 
Communist,  that  he  had  gone  too  far  in  his  ties  with  the 
Soviet  Union",  he  disassociated,  himself  from  the  organiza- 
tion. He  further  testified  that: 

"Q  All  right.  Now,  will  you  tell  the  court  now 
in  detail  what  your  feelings  are  insofar  as  the  Govern- 
ment of  the  United  States  is  concerned;  whether  or  not 
you  are  sympathetic  to  the  Government  of  the  United 
States  and  whether  or  not  you  would  uphold  the  con- 
stitution of  the  United  States. 

A  I  am  in  favor  of  this  type  of  government  be- 
cause I  think  it  is  more  democratic.  I  am  acquaint- 
ed with  the  laws  and  the  government  of  —  somewhat 
acquainted  with  the  laws  and  government  of  Mexico. 
I  have  always  thought  —  or  I  had  thought  in  the 
past  --  :I  have  seen  many  others  f dill ow  a  similar 
example  --  because  this  is  the  only  way  that  I  can 
guide  my  thoughts.   I  read  books  on  government, 
they  don't  help  me  as  much  as  if  I  was  to  present  one 
against  the  other  or  weigh  one  against  another. 

As  far  as  my  whole  education  and  environ- 
ment has  been  one  of  an  American  citizen,  or  an  Amer- 
ican.  I  can  only  see  myself  as  an  American. 

Q  Are  you  willing  to  uphold  the  Constitution 
of  the  United  States? 
A  Yes,  I  am. 
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1  Q   Is  there  any  mental  reservations  at  all 

2  in  your  mind? 

3  A  None  at  all, 

4  Q  Concerning  your  being  favorably  disposed  — 

5  A  None  at  all.  < 

6  Q  Would  you  bear  arms  on  behalf  of  the  Govern- 

7  ment  of  the  United  States? 

8  A  Yes,  I  wouldo 

9  Q  I  assume  that  having  borne  arras  actively  ajid 

10  in  the  Reserves  for  eight  year  —  that  may  meaji  or 

11  be  a  needless  question  —  but  are  you  again  willing 

12  to  bear  arms  on  behalf  of  the  Government  of  the 

13  United  States? 

14  A  Yes,  I  am. 

15  Q  What  has  been  your  education? 

16  A  Well,  my  education  hasn't  been  one  of  steady 

17  education.  It  has  been  —  it  has  come  in  stages. 

18  After  my  mother  died  in  1952  I  discontinued  my  educa- 

19  tion.  I  was  sixteen  at  the  time  and  started  working. 

20  I  then  went  into  the  Service  when  I  was  eigh- 
teen and  came  out  when  I  was  twenty.   I  proceeded  to 
get  my  —  acquire  ray  high  school  diploma.  After  I 
had  done  that  I  enrolled,  in  junior  college  and  went 
there  for  about  two  years. 

I  dropped  out  of  there  for  a  few  years  and  I 
h«ve  son©  toaok.   And  that  la  about  the  extent  of  my 
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education."    (RT  p.l393  line  2  through  line  23  p.l4o) 

The  Naturalization  Examiner  for  the  Immigration  ^ 
Service  then  undertook  cross  examination.  He  thereupon  made 
inquiry  concerning  petitioner's  marital  status.  The  peti- 
tioner replied  that  he  was  married  and  was  married  when 
the  N  400  application  for  citizenship  was  filed  (RT  l4l). 
He  stated  that  he  was  presently  not  residing  with  his  wife, 
but  had  discussed  legal  action  to  terminate  the  marriage. 
The  Hearing  Officer  thereupon  inquired  of  the  petitioner 
concerning  Miss  Rose  Uyehara,  who  had  testified  on  his  behalf 
and  his  relationship  with  this  witness.  Petitioner  then 
answered  in  the  following  vein: 

"Q  Mr.  Millan,  you  I  believe  were  present  at  the 
time  that  one  of  your  witnesses,  namely.  Miss  Uye- 
hara  indicated  that  you  had  been  intimately  acquainted 
during  the  year  1965>  What  was  your  relationship 
with  this  witness? 

A  My  relationship  with  her  was  a  close  relation- 
ship.  I  did  ask  her  to  marry  me. 

Q  Are  you  familiar  with  the  term  * adultery' 

MR.  MARCUS:  Now,  before  ~ 
THE  WITNESS:   You  are  going  too  far  — 
MR.  MARCUS:   Wait  just  a  minute,  please.   Let 
me  take  care  of  this. 

Your  Honor,  unless  counsel  is  prepared  to  back 
that  up  and  prove  that,  I  assign  this  as  prejudicial 
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misconduct. 

THE  COURT:   Well,  I  think  the  way  to  proceed^ 
Mr.  Simpson,  would  be  the  court  would  have  to  have 
some  type  of  evidence  from  you  before  the  court  would 
permit  you  to  proceed  along  that  line."   (RT  p. 142,  line 
23  through  line  15,  p.  l43) 

After  eome  colloquy  between  Court  and  respective  coun 
sel,  the  Court  overruled  petitioner's  objection  and  the 
witness  was  asked  "have  you  ever  been  guilty  of  adultery?  " 
to  which  he  replied,  "No,  I  have  not." 

•  * 

When  asked  if  he  agreed  with  Castro's  resolution  to 
take  over  all  Cuba  during  I962  and  1963,  the  petitioner 
replied  that  "l  could  see  that  she  was  sliding  ....  going 
too  far  in  some  of  his  actions."  Wcyexi   asked  if  he  agreed 
with  Castro's  resolution  to  take  over  all  Cuba  during  1959 
and  1962,  the  witness  answered  "there  were  some  things  that 
I  disagreed  with  -  there  were  things  that  I  agreed  with." 
(RT-146),  He  was  guided  by  Castro's  speech  and  what  he 
spoke  (RT  l46).   He  agreed  with  his  hopes  for  a  better 
future  for  the  nations  of  Latin  America,  When  asked  if  he 
subscribed  to  the  theory  of  Mr.  Castro  seizing  from  indivi- 
dual economic  organizations  and  activities  and  materials 
without  just  compensation,  the  petitioner  testified,  "l  did 

« 

not  give  that  too  much  thought."  When  asked  what  he  thought 
Abaut  that  naw,  the  wltneaa  ropiiod,  "Well,  1  think  that  no 

government  should  take  somebody's  property  without  proper 
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compensation."   (RT  ikj)      The  witness  testified  that  he 
had  attended  meetings  of  socialist  organizations  (RT  lk9) . 
There  were  discussions  of  Marx  and  Lenin  (RT  150)^  When 
asked  if  he  agreed  with  the  theory  of  Marx  and  Lenin,  his 
response  was  "not  really".   The  interrogation  continued 
further: 

"Q  Were  you,  however,  at  one  time  in  favor  of 
an  adoption  of  certain  of  these  principles  in  Central 
and  Latin  America? 

A  I  don't  see  how  I  could  have  been  when  I  " 
stated  before  that  I  was  in  the  process  of  studying 
these."   (RT  p.  151 /lines  15-19) 

In  connection  with  Nicaragua,  the  witness  stated  as 
follows : 

"Q  Were  you  at  any  time,  however,  associated 
with  a  rebel  group  l.i  Nicaragua? 

"A  As  far  as  I  knew  the  person  that  I  was  as- 
sociated with  represented  himself  as  being  a  mem- 
ber of  a  rebel  organization. 

Q  And  the  primary  purpose  wasowhat? 
A  His  primary  purpose  here  was  to  see  if  there 
were  any  means  of  getting  support  for  the  rebel 
group . 

Q  To  do  what? 

A  To  overthrow  the  Government  of  Nicaragua. 
Q  By  force  and  violence? 

13.     ' 


A  If  necessary. 

Q  And  what  was  the  extent  of  your  participation 
with  this  group? 

A  As  far  as  I  was  concerned  it  was  not  a  group. 
It  was  only^  an  individual . 

Q  And  what  was  the  extent  of  your  affiliation 
with  that  individual? 

A  The  extent  of  it  was  that  we  merely  discussed 
what  could  be  done.  And  we  more  or  less  felt^  or 
went  up  to  people  that  were  sympathetic  to  the  cause 
to  see  if  they  were  in  favor  of  such. 
Q  And  when  was  this? 

A  I  believe  this  was  in  »62  or  «6l."  (RT  152  line  23 
through  line  21,  153) 

When  asked  concerning  the  26  of  ^uly  movement, 
the  witness  testified  it  had  the  same  purpose  as  Fair  Play 
for  Cuba.  The  extent  of  his  participation  was  none  other 
than  to  just  go  to  the  gatherings  and  discuss  a  few  current 
events  of  Cuba  (RT  154,  1.  24-25).  In  these  meetings  he 
met  a  man  by  the  name  of  Fuega,  who  claimed  that  he  was  a 
Communist.  This  person  took  an  active  part  in  the  discus- 
sion of  events  in  Cuba  (RT  155).  The  witness  testified  that 
the  last  time  he  saw  him  was  in  I962-1963.  The  examiner 
thereupon  asked  the  witness  concerning  his  testimony  given 
during  the  deportation  proceedings  and  asked  the  witness  if 
he  had  not  been  asked  the  question  would  he  participate  in 

14. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 


an  attack  upon  Cuba.  The  witness  replied  that  he  had  an- 
swered no,  however,  his  answer  now  would  be  yes.  He  had 
changed  his  mind  because  now  it  was  obvious  that  "there  is  a 
Communist  regime  in  Cuba,  whose  aim  is  the  same  as  that  of 
the  Soviet  Union."   (RT'156^  lines  24-26.   He  further  testi- 
fied: 

"Q  Mro  Millan,  you  have  devoted  some  period  of 
your  lifetime  recently  to  studying  these  matters? 

A  Yes,  I  have. 

Q  And  working  these  problems  out  in  your  own  mind? 

A  Yes,  I  have.  ,   -~- 

Q  You  did  study  these  problems,  these  various  forms 
of  Government,  is  that  right? 

A  Yes,  I  have. 

Q  You  joined  no  political  organizations,  did 

you? 

A  No,  I  don't. 

Q  Listen  to  this  question  very  carefully. 

Do  you  believe  in  the  overthrow  of  the  Govern- 
ment of  the  United  States  by  force  and  violence? 

A  No,  I  don»t. 

Q  Are  you  faborably  disposed  to  the  welfare  and 
well  being  of  the  Government  of  the  United  States? 

A  Yes,  I  am. 

Q  And  will  you  uphold  and  defend  this  Constitu- 
tion? 

15. 


1  A  Yes,  I  would. 

2  Q  Without  any  mental  reservations  of  any  kind? 

3  A  Without  any  mental  reservations  of  any  kind, 

4  Q  Are  you  willing  to  take  the  oath  of  allegiance 

5  today? 

6  A  Yes,  I  am."   (RT,  p.  I5B,  line  I5  through  line 

7  15.  p.  159.) 

8  The  petitioner  called  witness  Glen  Michael  on 

9  his  behalf  (RT  43).   He  testified  that  he  was  employed 

10  at  North  American  Aviation  Company  for  a  period  of  six  yearji 

11  His  position  required  security  clearance.  He  was  a  citizen 

12  of  the  United  States  "by  birth,  acquainted  with  Mr.  Millan- 

13  Garcia  for  approximately  three  years.  Had  seen  him  at 

14  various  intervals  "sometimes  every  day"  (RT  44) »  During 

15  conversations  with  Mr.  Garcia  he  discussed  with  him  his 

16  affiliation  with  the  government  of  the  United  States.  He 

17  also  discussed  with  him  different  forms  of  government. 

18  The  witness  thereupon  stated  that  in  his  opinion  as  a  re- 

19  suit  of  his  conversations  the  petitioner  was  well  disposed 

20  to  the  government  of  the  United  States  and  believed  that  he 

21  would  make  a  good  citizen  of  the  United  States, 

22  On  cross  examination,  the  witness  was  asked  if  hi;^ 
talks  with  the  petitioner  encompassed  Fidel  Castro.  He  was 
then  asked  his  opinion  of  Castro's  political  beliefs.   The 


23 
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2^     witneea  rapiiod  "Ule  pal.iti.co  aro  now  known  to  be  of  Com- 
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munistic  sympathies,  at  least  (RT  46). 
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This  witness  further  testified  as  follows: 

"Q  When  did  you  first  become  acquainted  with 
Mr.  Millan-Garcia?  Was  it  after  or  prior  to  the 
Bay  of  Pigs  invasion? 

A  I  would  say  it  was  after. 

Q  Now,  at  any  time  since  the  Bay  of  Pigs  inva- 
sion,  to  your  knowledge,  has  he  ever  participated  in 
or  advocated  the  principles  espoused  by  Fidel  Castro? 

A  Not  to  my  knowledge. 

Q  Now,  sir,  you  have  indicated  your  belief  that  he 
would  be  a  good  citizen  of  the  United  States. 

A  Yes,  sir. 

Q  Tell  us  why. 

A  For  several  reasons.  One  is  I  think  he  is 
truly  concerned  with  the  basic  principles  upon  which 
our  government  is  constructed,  is  dedicated  to  the 
principles  of  liberty  and  individual  human  freedom. 

And  then  as  a  person  I  think  he  has  exhibited 
a  strong  moral  character  in  supporting  himself  and 
pursuing  his  education  and  in  his  general  stability 
o  of  character. 

Q  Did  you  consider,  sir,  in  formulating  your 
opinion  that  he  would  be  well  dispbsed  toward  the 
Government  of  the  United  States,  that  he  served  as 
a  member  of  the  Armed  Forces  of  the  United  States 
for  some  eight  years? 

17. 


A  Yes  J  I  gave  that  some  consideration. 
Q  Is  there  any  doubt  in  your  mind  at  this  time, 
and  during  the  period  of  your  acquaintance  with  Mr. 
Millan-Garcia  that  he  would  not  be  a  person  well  dis- 
posed toward  the  Government  of  the  United  States  and 
toward  making  a  good  citizen? 

A  There  is  no  such  doubt."   (RT  P.  53  1.11  through 
line  16,  p. 5^) 

Rose  Uyehara  testified  on  behalf  of  the  petitioner. 
She  was  an  American  citizen  by  birth,  26  years  of  age,  a 
graduate  of  Marymount  College,  taught  school  in  Chicago  and 
in  Colombia  South  America  and  was  currently  employed  by  the 
County  as  a  social  worker  (RT  55);  that  she  had  a  Bachelor 
of  Arts  Degree  and  was  studying  for  her  Masters.  Her  courses 
included  psychology  and  Spanish.  She  knew  the  Petitioner 
since  1961  or  I962. 

This  witness*  testimony  is  of  particular  impor- 
tance because  of  her  personal  acquaintance  with  the  peti- 
tioner, her  educational  and  political  background  and  her 
connection  with  and  employment  by  a  governmental  agency 
engaged  in  social  service.   We  particularly  refer  to  her 
testimony  beginning  on  Page  63^  line  2,  to  Page  65,  line 
4,  wherein  she  testified: 

"<.i  Do  you  agree  that  a  person  who  becomes  a 

citizen  or  the  United  States  should  be  well  disposed 
toward  the  good  order  and  happiness  of  the  united 

lb. 


states? 

A  Yes . 

Q  Do  you  believe  that  a  person  who  believes  in 
the  principles  of  Mr.  Fidel  Castro  is  such  a  person? 

A  Do  you  want  *Yes*  or  *No*? 

Q  If  it  is  possible  of  being  ajisweres  'Yes*  or 
*No*  but  I  have  no  objection  if  you  wish  to  elab- 
orate. 

A  I  think  Mr.  Millan  has  pointed  out  there  are 
many  people  within  the  United  States  now  who  at  one 
time  felt  that  Fidel  Castro  was  the  best  thing  that 
could  have  happened  to  Cuba. 

I  don't  feel  that  simply  because  you  agree  or 
disstgree  with  the  situation  as  it  stands  right  now, 
or  after  the  war,  that  it  doesn't  mean  you  canH  be  a 
good  citizen. 

One  thing  that  bothers  me  so  much  about  this, 
Mr.  Marcus  has  brought  out  the  fact  that  Mr.  Millan 
has  served  in  the  Army.   I  don't  think  this  neces- 
sarily proves  that  a  person  is  going  to  be  a  good 
citizen,  but  it  bothers  me  by  the  fact  that  in 
serving  in  the  United  States  Army  Mr.  Millan  also 
relinquished  his  rights  as  a  Mexican  citizen,  yet 
did  not  gain  the  indulgence  of  the  United  States  to 
make  mistakes,  to  have  useful  ideas,  ambitions  and 
hopes  and  perhaps  follow  through  on  these,  as  anyone 
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else  living  in  the  United  States  has  a  right  to  do. 

You  don't  go  to  a  person  and  say,  you 
don*t  have  a  good  moral  character,  you  have  to  leave. 
We  don*t  tell  American  citizens  they  have  to  leave 
the  country  or  they  lose  their  citizenship, 

Mr.  Millan  has  lived  in  the  United  States 
a  number  of  years,  served  in  the  Army,  yet  do  you 
give  him  the  right  to  make  mistakes,  to  have  ideals 
and  to  try  to  follow  through  on  them? 

I  think  auiother  factor  that  has  to  be 
considered  is  that,  well,  boys  or  girls  of  his  age 
at  a  time  when  they  usually  become  involved  in  acti- 
vities such  as,  you  know.  Ban  the  Bomb  or,  you  know, 
taking  a  stand  on  Vietnam  or  taking  a  stand  on 
things  like  this. 

But  I  think  that  what  has  to  be  considered 
is  the  nature  of  Mr.  Millan *s  youthful  rebellion  — 
however  you  want  to  call  it  —  that  it  has  a  different 
character  because  of  the  fact  that  it  came  when  he 
was  almost  grown  up  from  Mexico.  I  don't  think  he  ever 
felt  fully^a  part  of  the  United  States  because  with 
his  Latin  background  it  makes  this  type  of  thing, 
this  hero-worship  of  Pi.del  Castro,  the  desire,  to 
take  part  in  political  activities  just  natural  to 
him,  just  as  it  is  natural  for  the  youth  of  today 
to  take  a  stand  on  whatever  would  happen.  But 
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because  of  this  background  it  takes  on  a  different 
character.   I  think  this  has  to  be  understood." 
(RTj  p.  63,  line  2  through  line  4,  page  65) 

BRIAN  H.  SIMPSON  was  called  as  a  witness  by  peti- 

I 

tioner  and  testified  that  he  was  the  general  attorney,  em- 
ployed as  Naturalization  Examiner  for  the  Department  of 
Justice  (RT  76).   He  was  acquainted  with  Mr.  Millan-Garcia's 
immigration  file  prior  to  the  time  that  he  conducted  the 
naturalization  examination  (RT-T^) •    He  had  discussed  the 
case  upon  remand  from  the  Circuit  with  his  superior^  George 
K.  Rosenbergj  District  Director  of  Immigration  prior  to 
conducting  his  examination  of  the  petitioner  (RT  7^) •   He 
v;as  acquainted  with  the  opinion  from  the  Circuitj  the  Board 
of  Immigration  Appeals  and  the  Supreme  Court  of  the  United 
States  (RT  79j  64^  b5) .  He  had  formed  no  opinion  prior  to 
his  examination  of  petitioner  whether  he  was  precluded  from 
naturalization.  When  he  read  the  record  up  to  the  time 
that  he  had  examined  the  petitioner  in  pursuance  to  the 
application  for  citizenship  he  had  not  determined  the  veraci 
of  his  testimony  (RT-85) .   He  predicated  his  questioning  of 
the  petitioner  upon  the  interrogation  that  had  been  pre- 
viously conducted  in  the  deportation  proceedings  (RT  86) . 
When  the  petitioner  in  the  Naturalization  proceedings  under 
oath  stated  he  would  bear  arms  against  any  Latin-American 
Country  J  that  he  was  well  disposed  toward  the  Government  of 
the  United  States  and  that  he  would  uphold  the  Constitution 
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2  of  the  United  States^  the  examining  officer  stated  that  he 

2  did  not  believe  him  and  had  a  "substantial  doubt"  as  to  his 

3  statements  in  that  regard.   When  he  made  inquiry  of  the 

4  petitioner  whether  he  believed  in  the  principles  of  the  Cu- 

5  ban  Government  and  was  advised  by  the  petitioner  that  he  had 

6  been  "taken  in"  by  joining  the  Fair  Play  for  Cuba,  but  upon 

7  learning  that  Mr.  Castro  was  a  Communist  he  severed  any 

8  connections  or  ties  that  he  had  at  the  time,  he  had  a  sub- 

9  stantial  doubt  concerning  the  petitioner's  statement,  yet 

10  he  believed  him  when  he  testified  that  he  was  a  member  of 

11  the  Fair  Play  for  Cuba.   The  petitioner  had  testified  that 

12  he  had  never  been  a  member,  of  the  Socialist  Workers  or  a  mem- 

13  ber  of  the  Young  Socialist  League  or  any  Nicaraguan  group 

14  (RT  89). 

15  As  a  Naturalization  Examiner  he  had  conducted 

16  some  preliminary  examination  and  interrogation  of  the  peti- 

17  tioner  prepared  findings  of  fact,  conclusions  of  law  and 

18  recommendation  against  raturalization  (RT  92).  That  he  is 

19  the  officer  appearing  on  behalf  of  the  Immigration  Service 

20  and  recommending  against  citizenship  predicated  upon  his 

21  findings  and  conclusions  (RT  63) j  that  regardless  of  what 

22  information  he  found  in  the  file  concerning  the  deportation 

23  proceedings  he  took  an  unbiased  and  unprejudiced  .view  when 

24  conducting  his  investigation. 

23  In  hia^atatement  or  landinisa  on  pB.^6   3  whan  puti- 

26  tioner  refused  to  acknowledge  that  he  believed  Castro  to  be 

22. 


a  Communist  at  the  time  petitioner  was  associated  with  Fair 
Play  for  Cuba  in  the  years  I96I  and  l'j62,    the  Examiner  re- 
quested the  Court  to  take  judicial  notice  of  the  fact  that 
Castro  publicly  announced  in  his  speech  held  in  Havana  that 
Cuba  was  e.   Community  State,  patterned  after  the  principles 
of  Marx  and  Lenin.   When  asked  by  petitioner's  counsel  if 
he  had  a  copy  of  such  statement  by  Castro  made  on  December 
3i   1961,  or  had  shown  the  petitioner  such  statement  during 
those  proceedings J  hie  reply  was,  "No,  I  did  not."  Nor  did 
he  introduce  in  evidence  as  part  of  the  proceedings  such 
statement  by  Fidel  Castro  (RT  9^) . 

When  the  petitioner  made  the  statement  during  the 
course  of  the  examination  that  he  refused  to  acknowledge  that 
at  the  time  of  his  association  with  the  "Fair  Play  for  Cuba" 
group  he  knew  that  the  Cuban  government  was  communist,  he 
doubted  the  petitioner's  statement  (RT  9^  and  95)- 

When  he  conducted  his  examination  he  was  acting  as 
a  legal  hearing  officer  in  Naturalization  for  the  Service 
(RT  95)  and  that  he  was  presently  representing  the  Immigra- 
tion Service  before  the  Court,  opposed  to  granting  Natural- 
ization; that  he  did  not  reach  a  final  conclusion  until  he 
had  examined  and  reviewed  the  administrative  file  in  deporta- 
tion and  the  information  contained  in  the  preliminary  exam- 
ination of  the  petitioner,  and  thereupon  arrived  at  his 
recommendation  (PT  96).  He  wae  aware  thot  tuer^  Viaw  tin 
outstanding  warrant  of  deportation  against  petitioner,  al- 
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though  he  denied  that  he  had  any  knowledge  of  the  directive 
of  Goerge  Rosenberg,  the  District  Director,  to  deny  the 
petitioner  his  right  to  process  his  application  for  citizen- 
ship . 

Yet  the  District  Director,  George  Rosenberg, 
present  during  the  Court  hearing  did  stipulate  to  the  follow- 
ing memo  in  the  file,  dated  January  23,  1964  regarding  the 
petitioner: 

"MR,  MARCUS:   This  is  dated  January  23,  1964 
regarding  Antonio  Hector  Millan-Garcia.   *The  facts 
in  this  case  do  not  warrant  the  exercise  of  ray  dis- 
cretionary authority  based  on  232(1) (a)  and  103(1) (a) 
(11)  in  withholding  the  matter  of  deportation  to 
permit  subject  to  petition  for  naturalization." 
Signed  George  K,  Rosenberg,  District  Director," 
(RT  p. 102,  lines  11-17) 

Although  having  examined  the  file  and  its  con- 
tents he  denied  knowledge  of  this  directive  or  that  peti- 
tioner had  an   application  pending  for  naturalization 
(RT  104).   Thereupon  the  District  Director  again  interceded 
and  stipulated  that  the  application  was  on  file.  When  he 
was  thereupon  asked  concerning  the  directive  of  the  District 
Director,  the  witness  testified  that: 

"I  at  no  time  gave  the  directive  which  you 
have  just  indicated  to  me  any  consideration 
whatsoever."   (RT  105) 
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1  He  also  had  knowledge  that  there  was  an  outstanding  effect- 

2  ive  order  of  Deportation  but  denied  knowledge  that  petitioner 

3  would  be  deported.   (RT  IO5)   The  District  Director  again 

4  interceded  in  the  proceedings,  offering  to  stipulate  that 

5  the  deportation  proceedings  were  initiated  on  March  17,  1^64. 

6  The  final  Administrative  Order  of  Deportation  was  entered  by 

7  the  Board  of  Immigration  Appeals  on  May  21,  1964,  "had  never 

8  been  withdrawn  and  was  presently  outstanding."  (RT  lOy)  (Em- 
i>  pliasis  added,)   He  hnd  no  reason  to  doubt  petitioner's 

10  statement  that  he  had  never  been  a  member  of  the  Communist 

11  party;   he  had  no  reason  to  doubt  the  petitioner  that  he  had 

12  never  been  a  member  of  the  Socialist  Workers  Party  or  of 

13  the  Young  Socialist  Alliance  organization.   He  doubted  him 

14  when  he  stated  that  he  had  severed  all  connection  with  the 

15  organization  known  as  "Fair  Play  for  Cuba." 

16  The  following  statement  of  the  Naturalization 

17  Examiner  is  particularly  important  as  bearing  on  his  state 

18  of  mind: 

19  "First  of  all_,  he  stated  he  was  a  member  of 

20  the  organization  known  as  Fair  Play  for  Cuba.   I 

21  have  no  doubt  as  to  this  statement,  no. 

22  He  indicated  to  me  that  he  severed  all 
connections  with  this  organization  at  a  particular 
period  of  time.   I  don't  know  as  to  that.   But  I 
had  my  dovibto  na  to    the  queoLlon. 

26  gut  insofar  as  the  ultimate  recommendation 
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is  concerned,  I  was  primarily  interested  in  whether 
or  not  he  was  a  member  of  the  organization  at  a 
particular  time,  and  the  extent  of  his  participa- 
tion in  Fair  Play  for  Cuba."  (RT  113, lines  1-11) 

The  Examiner  again  reiterated  his  position  that 
he  was  "primarily  interested  in  what  he  (the  petitioner) 
did  when  he  was  a  member  of  "Fair  Play  for  Cuba."  When 
asked  to  explain  the  activities  of  the  petitioner  when  a 
member  of  "Fair  Play  for  Cuba"  the  witness  stated  that 
"this  petitioner  testified  to  me  that  he  had  been  instru- 
mental in  distributing  pamphlets  and  other  written  material 
-  -  or  at  least  had  advertised  meetings  when  and  if  they 
were  to  be  held  -  -  had  obtained  a  movie  which  was  purport- 
ed by  the  Castro  Government  to  depict  the  abortive  Bay  of 
Pigs  invasion."  (RT  117-118) 

Based  upon  this  activity  in  exhibiting  movies  of 
the  Bay  of  Pigs  invasion,  "it  raised  a  considerable  doubt 
in  ray  mind  as  to  the  veracity  of  his  statement"  that  he  had 
no  Imowledge  Fidel  Castro  was  a  Communist,  because  "as  pre- 
viously indicated,  the  entire  text  of  Mr.  Castro's  speech 
was  printed  in  the  New  York  Times  -  -". 

When  the  witness  was  further  interrogated  about 
petitioner's  oath  of  allegiance  to  the  Government  of  the 
United  States  when  he  entered  military  service  the  witness 
testified  that  he  had  no  personal  knowledge  of  r,uch  rcqntrf^- 
ment.   The  District  Director  a^aiii  int.'  reeded  and  stipui.a«.a 
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that  it  was  "customary"  to  take  the  oath  of  alleciance  when 
entering  j military,  service^ (RT  120). 

The  witness  further  testified  that  he  found  no  evi- 
dence in  petitioner's  military  record  or  background  that  he 
was  not  loyal  to  the  Government  of  the  United  States  or  had 
at  any  time  been  disloyal,  although  he  volunteered  that  he 
found  certain  activities  of  the  petitioner  during  his  inact- 
ive reserve  enlistment  "which  raised  substantial  doubt  as 
to  his  loyalty."   (RT  122)   The  witness  further  testified 
that  there  was  no  indication  in  the  petitioner's  military 
record  showing  a  "lack  of  loyalty." 

POLNTS  AND  AUTHORITIES  RELIED  UPON 

AND 
ARGUMENT 

THE  EVIDENCE  WAS  INSUFFICIENT  TO  DENY  NATURALIZATION 

Petitioner^  a  veteran  alien,  who  has  served  this 
country  for  a  period  in  excess  of  eight  (b)  years  in  active 
and  reserve  status  and  was  honorably  discharged,  has  asked 
to  be  made  a  citizen  of  the  country  to  which  he  has  given  the 
best  years  of  his  life.   Our  Government  now  says  that  he 
does  not  deserve  citizenship  for  the  reason  that  he  does  not 
come  within  the  purview  of  the  naturalization  law  and  should 
be  deported  from  the  United  States.   This  position  is  sham 
and  should  not  require  any  extended  argument  to  point  up 

27. 


1  the  fallacy  and  absurdity  of  the  positioi:  in  which  the  deci- 

2  sion  of  the  lower  court  has  placed  the  Government  of  the 

3  United  States.   Is  this  the  reward  which  the  United  States 

4  desires  to  bestov;  upon  an  honorably  discharged  veteran^  with 

5  some  eight  years  of  service  to  the  Government?  Banishment 

6  from  the  United  States,  separation  from  his  family,  home, 

7  relatives  and  everything  that  makes  life  worth  living,  to 

8  a  country  foreign  to  him  and  with  which  he  has  no  ties, 

9  through  denial  of  the  privilege  of  citizenship  in  this 

10  country? 

11  During  the  hearing  conducted  by  the  Special  Exai];i- 

12  iner  on  February  17,  I966,  he  indicated  that  the  scope  of 

13  the  examination  on  petitioner's  application  for  citizenship 

14  "whatever  difficulty  has  occurred  in  conjunction  with  law 

15  enforcement  agencies  -  -  -  -  and  -  -  -  -  the  issue  that  was 

16  raised  insofar  as  the  decision  -  -  -  -  rendered  by  the 

17  Special  Inquiry  Officer  to  allow  him  or  refuse  him  volun- 

18  tary  departure.   The  issue  in  this  case  does  involve  affil- 
iation, or  shall  we  say,  an  association  with  suspected  mem- 
bers of  the  Communist .Party  and  other  organizations  that  may 

21  not  be  affiliated  with  the  Communist  Party,  Now  this  will 

22  be  the  scope  of  the  questioning."  (Emphasis  added) 

23  The  hearing  was  thereupon  continued  to  March  l4, 
2*  1966,   At  this  hearing  a  motion  was  made  to  terminate  the 
25  deportation  proceedings  under  the  ruling  and  directive  of 
^^  the  Supreme  Court's  decision.   Thereupon  the  examining 
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1  officer  ruled: 

2  "The  motion  is  denied  on  the  specific  ground j  Mr. 

3  Marcus  J  that  the  only  issue  which  is  before  me  as 

4  a  Designated  Naturalization  Examiner  at  this  time 

5  is  the  issue  as  to  whether  or  not  this  man  is  eli- 

6  gible  for  citizenship  in  the  United  States,  there- 

7  fore,  that  is  the  only  issue  to  which  I  will  direct 

8  my  questioning  and  the  only  issue  upon  which  I  will 

9  listen  to  argument." 

10  In  Thompson  vs«  Immigration  and  Naturalization 

11  Service  J  332  Fed.  2d.  iSj j   the  Circuit  reversed  the  District 

12  Court,  holding  that  past  membership  in  the  I.W.W.  was  hot 

13  sufficient  to  estab^-ish  that  the  alien  was  not  attached  to 

14  the  principles  of  the  Constitution  and  deposed  to  the  good 

15  order  and  happiness  of  the  United  States. 

16  "(2)  We  hold  the  Findings  of  Fact  of  the  Examiner 

17  adopted  by  the  trial  court,  and  the  Conclusions, 

18  were  clearly  erroneous.   The  Finding  as  to  the  I.W,W« 

19  is  similar  to  the  Finding  as  to  the  Socialist  Work- 

20  ers  Party  which  we  disapproved  in  Seythes  v.  Webb, 

21  7  Cir.,  307  F.  2d  905- 

22  ^3)  Thompson's  petition  for  naturalization  should 

23  have  been  granted.  We  therefore  reverse  and  remand 

24  with  instructions  that  a  certificate  of  naturaliza- 

^       tion  issue  on  the  petition  heretofore  filed  by 

2^       -TJbuompson .    Reversed  and  remanded." 
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1  In  the  matter  of  Seythes  v.  Webb,  30?  F.  2d,  905 

2  in  deportation  proceedings  involving  membership  in  the  So- 

3  cialist  Party,  the  Court,  in  reversing  a  deportation  order,  ' 

4  determined  that  the  record  failed  to  establish  that  the 

5  Socialist  Party  advocates  6Jid  teaches  by  its  Declaration  of 

6  Principles  and  Constitution,  the  violent  and  forceful  over- 

7  throw  of  the  Government  of  the  United  States  within  the  test 

8  laid  down  by  Scales  and  Noto.  Furthermore  there  is  no  sub- 

9  stantial  evidence  showing  that  there  is  a  party  line  within 

10  the  organization  which  advocates  or  teaches  such  overthrow. 

11  We  quote  from  the  opinion: 

12  "(2)  The  crucial  question  is  the  correctness  of 

13  the  Board  of  Immigration  Appeals'  decision  that  the 

14  Socialist  Workers  Party  is  an  organization  that  ad- 

15  vocates  the  overthrow  of  the  Government  of  the  United 

16  States  by  force,  violence,  or  other  unconstitutional 

17  .   means.  Section  I25I  (a)  (6)  (F)  covers  membership 

18  in  an  organization  that  'advocates  or  teaches  *  *  * 

^        ^        r^ 

19  the  overthrow  by  force,  violence,  or  other  unconsti- 

20  tutional  means  of  the  Government  of  the'  United 

21  States*  *  *»'  We  believe  it  is  significant  to 

22  note  that  this  language  and  that  of  a  part  of  the 

23  Smith  Act,  18  U.SoJS.  §23^5  (the  federal  criminal 

24  statute  defining  crimes  for  subversive  activities) 
26  tire   practieaXiy  Identleai.  The  iJmltii  Aut  eovard 
26  known  membership  in  a  'society,  group  or  assembly 
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1  by  persons*  who  'teach,  advocate,  or  encourage  the 

2  overthrow  or  destruction*  of  the  United  States 

3  Government  *by  means  of  violence,* 

4  While  we  recognize  the  distinction  between  a 

5  prosecution  under  the  Smith  Act  and  a  deportation 

6  proceeding  under  Section  1251  (a')(6)(F),  the  dis- 

7  tinction  relates  not  to  the  surversive  character 

8  of  the  organization  in  question,  but  rather  to  the 

9  quantum  of  proof  required  to  convict  or  to  deport. 

10  In  a  Smith  Act  prosecution  the  proof  must  be  beyond 

11  a  reasonable  doubt,  whereas  in  a  deportation  pro- 

12  ceeding  if  the  Attorney  General's  finding  is  based  on 

13  'reasonable,  substantial,  and  probative  evidence.* 

14  ^  Nonetheless,  we  believe  the  determination  whether 

15  an  organization  is  one  which  advocates  or  teaches 

16  the  violent  overthrow  of  the  United  States  Govcrn- 

17  raent  ought  not  be  made  by  a  test  which  is  different 
in  a  deportation  proceeding  from  that  used  in  a 
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1®       Smith  Act  prosecution. 

20  With  this  in  mind,  we  believe  that  the  test 

21  for  deciding  the  question  presented  in  the  instant 

22  case  must  be  substantially  the  same  as  that  laid 

23  down  in  the  two  cases  that  have  been  decided  by 
the  Supreme  Court  under  the  membership  clause  of 
the  Smith  Act,  Scales  v.  United  States,  367  U.S. 
203,  bl  S.Ct.  1469,  6  L.Ed.  2d  7«2,  and  Noto  v. 
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1  United  States^  367  U.S.  290,  bl  S.Ct.  1517,  6  L.  Ed.  2d 

2  ^36.   In  Noto  the  Supreme  Court  said  at  297,  8I  S.Ct. 

3  at  1521 : 

^  »We  held  in  Yates  (Yates  v.  United  States,  354 

g  UoS,  298,  77  S.Ct. ^1064,  1  L.  Ed.  2d  1356), 

g  and  we  reiterate  now,  that  the  more  abstract 

y  teaching  of  Communist  theory,  including  the  teach- 

g  ing  of  the  moral  propriety  or  even  moral  necessity 

g  for  a  resort  to  force  and  violence,  is  not  the 

JO  same  as  preparing  a  group  for  violent  action  and 

11  steeling  it  to  such -action.  There  must  be  some 

12  substantial  direct  or  circumstantial  evidence  of 

13  a  call  to  violence  now  or  in  the  future  which 

14  is  both  sufficiently  .sitrong  and  sufficiently 

15  pervasive  to  lend  color  to  the  otherwise  arabig- 

16  '   uous  theoretical  material  regarding  Communist 

17  Party  teaching,  and  to  justify  the  inference 

18  that  such  a  call  to  violence  may  fairly  be  im- 

19  puted  to  the  Party  as  a  whole,  and  not  merely 

20  to  some  narrow  segment  of  it. 

21  *But  it  should  also  be  said  that  this  element 

22  of  the  membership  crime,  like  the  others,  must 

23  be  judged  strictissimi  juris,  for  otherwise, 

24  there  is  a  danger  that  one  in  sympathy  with  the 

25  legitimate  aims  of  such  an  organization,  but 

26  not  specifically  intending  to  accomplish  them 
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by  resort  to  violence  mishit  be  punished  for 
his  adherence  to  lawful  and  constitutionally 
protected  purposes,  because  of  other  and  un- 
protected purposes  which  he  does  not  necessar- 
ily share. * 
The  Supreme  Court  has  stated  that  it  is  difficult  to 
attribute  a  party  line  to  a  political  organization. 
In  Schneiderman  v.  United  States,  320  U^S,  ll8  at  l84, 
63  S.  Ct.  1333  at  1351,  87  L.  Ed.  1796,  the  Court  said: 
•Political  writings  are  often  over-exaggerated 
polemics  bearing  the  imprint  of  the  period  and 
the  place  in  which  written.  *  *  *  Every  utterance 
of  party  leaders  is  not  taken  as  party  gospel. 
And  we  would  deny  our  experience  as  men  if  we 
did  not  recognize  that  official  party  programs 
are  unfortunately  often  opportunistic  devices 
as  much  honored  in  the  breach  as  in  the  obser- 
vance*' 
(3)  Accordingly,  we  find  no  substantial  evidence  in 
the  record  that  the  Socialist  Workers  Party  advocates 
or  teaches  by  its  "Declaration  of  Principles  and  Con- 
stitution* the  violent  or  forceful  overthrow  of  the 
Government  of  the  United  States  within  the  meaning 
of  the  test  laid  down  by  Scales  and  Noto.   Further- 
more, there  is  no  substantial  evidence  showing  that 
there  is  a  party  line  within  the  organization  which 
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advocates  or  teaches  such  overthrow," 

The  petitioner  testified  in  this  case  that  he  was 
not  a  member  of  the  Socialist  Workers*  Party  or  the  Young 
Socialist  Alliance  or  was  he  ever  a  member  of  the  Communist 
Party. 

The  District  Court  relied  heavily  as  authority 
for  the  denial  of  petitioner's  application  for  citizenship 
on  the  case  of  Berenyi  vs.  Immigration  Service,  1?  L.  Ed.  2d 
656  -  US  -  87  S.Ct.  -  January  23^  1967-   The  case  is  not 
authority  for  the  proposition  relief  upon.  We  quote  from 
the  opinion: 

"During  the  preparation  of  his  application  to 
file  a  petition  for  naturalization,  the  petitioner  was 
asked  the  following  question;   'Have  you  ever  in  the 
United  States  or  in  any  other  place,  (a)  been  a  member 
of,  or  in  any  way  connected  with  or  associated  with 
the  Communist  Party  either  directly,  or  indirectly 
through  another  organization,  group  or  person? '  The 
petitioner,  under  oath,  answered  'No.'   On  two  sub- 
sequent occasions  during  the  preliminary  proceedings 
on  iiis  petition  for  naturalization,  the  petitioner 
a^ain  swore  that  he  had  never  been  a  member  of  the 
Communist  Party. 

At  the  final  hearing  before  the  District  Jude,e,. 
the  Government  produced  two  witnesses  whose  testimony 
indicated  that  the  petitioner  had  been  a  member  of 


1  the  Communist  Party  in  Hungary.   Dr.  Pal  lialasz 

2  stated  that  he  had  Icnown  the  petitioner  vJhen  they 

3  were  both  students  at  the  University  of  Budapest  Medical 

4  School  and  had  seen  the  petitioner  attend  Communist 

5  Party  meetings  there  on  one  or  more  occasions. 

6  While  such  meetings  v;ere  sometimes  open  to  per- 

7  sons  v/ho  were  not  Party  members,  and  Dr.  Halasz  was 

8  not  sure  that  the  petitioner  was  a  Party  member,  his 

9  attendance  at  Party  meetings  gave  Mr.  Halasz  the 

10  impression  that  the  petitioner  was  a  member.  Dr. 

11  Gyorgy  Kury  related  that  he  had  attended  a  study 

12  grojp  at  the  University  in  September,  1948.  These 

13  groups  met  to  discuss  Marxist  -  Leninist  ideology, 

14  and  students  were  required  to  attend  regardless  of 

15  Party  membership.   One  student  in  each  group  was 

16  responsible  for  leading  the  discussion.  Dr.  Kury  tes- 

17  tified  that  at  the  meeting  in  question,  the  petitioner 

18  introduced  himself  as  a  member  of  the  Communist  Party 

19  and  the  student  leader  responsible  for  the  group's 
ideological  education.  Dr.  Kury  further  testified 

21  that  the  petitioner  had  told  the  group  that  he  had 

22  become  a  member  of  the  Communist  Party  after  Soviet 

23  troops  had  occupied  Hungary  in  1945* 

The  petitioner  testified  that  he  had  never  been  a 

Party  member  or  the  ideological  leader  of  any  student 
discussion  group.   He  related  the  heavy  pressures  on 
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students  at  the  University  to  attend  Party  functions 
and  become  members,  and  admitted  that  these  pressures 
had  led  him  to  attend  some  open  Party  meetings  as  a 
nonmember,  but  added  that  he  had  not  been  an  active 
participant  at  these  meetings.   The  petitioner  also 
emphasized  his  religious  upbringing  and  other  factors 
in  his  personal  life  which,  he  contended,  made  it  un- 
likely that  he  would  become  a  Party  member.   The  peti- 
tioner's wife  testified  that  he  had  never  been  a  Party 
member,  and  four  other  witnesses  stated  that  while  in 
Hungary  and  after  his  arrival  in  the  United  States, 
tide  petitioner  had  expressed  his  strong  opposition 
to  the  Communist  Party  and  the  Communist  Regime 
in  Hungary. 

Basing  his  decision  solely  on  his  own  evaluation 
of  the  testimony  adduced  at  this  hearing,  the  District 
Judge  concluded  that  the  petitioner  had  become  a  Party 
member  in  19^5  and  had  remained  a  member  for  an  indef- 
inite number  of  years,  that  the  petitioner  had  attend- 
ed study  groups  in  Communist  ideology.  Accordingly 
the  court  concluded  that  the  petitioner  had  testified 
falsely  in  the  preliminary  naturalization  proceedings. 


and  denied  his  application  for  citizenship  on  the 
ground  that  he  was,  therefore,  *not  a  person  of  good 


mo 


ral  character  within  the  meaning  of  the  Immigration 


8 
and  Nationality  Act.* 
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1  The  petitioner  points  out  that  in  deportation  cases 

2  this  Court  has  held  that  an  alien  may  not  be  expelled 

3  from  this  country  on  the  ground  that  he  has  been  a  mem- 
*      ber  of  the  Communist  Party  unless  his  participation  in 

5  the  Party  amounted  to^meaningful  association.'   Roweldt 

6  V.  Perfetto,  355  US  115,  2  L.  Ed  2d  l4o,  78  S.  Ct.  I8O; 

7  Gastelum-Quinones  v.  Kennedy,  374  US  463,  10  L.  Ed.  2d 
^      1013,  83  S.  Ct.  1819.   He  contends  that  the  same  rule 
^       should  apply  in  the  context  of  naturalization,  and 

that  the  Government's  proof  in  this  case  failed  to 

**       establish  'meaningful  association.'   But  the  petition - 

^^      er's  application  was  not  denied  because  of  his  Com- 

munist  Party  membership.   It  was  denied  because,  under 

^*      oath,  he  did  not  tell  the  truth.  (Emphasis  added.) 

We  cannot  say  that  the  District  Court  was  wrong 

in  finding  that  the  petitioner  had  failed  to  tell  the 

truth.   It  follows  that  the  Court  of  Appeals  was  not 

in  error  in  declining  to  upset  that  finding. 

^^  Affirmed." 
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In  Berenyi,  supra,  it  is  readily  discerned  that 
petitioner's  denial  of  citizenship  was  not  predicated  upon 
his  meaningful  membership  in  a  subversive  organization  or 
the  Communist  Party,  but  that  he  had  sworn  falsely  before 
the  Naturalization  Examiner  and  before  the  District  Court, 
which  branded  him  a  person  lacking  in  good  moral  charactei- 
within  the  meaning  of  the  Immigration  and  Nationality  Act; 
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that  such  is  not  the  issue  here,  nor  urged  by  the  Government 
It  is  well  to  note  that  in  Berenyi,  supra,  the  trial  Court 
found  the  evidence  too  weak  to  establish  that  the  peti- 
tioner's application  should  be  denied  because  he  had  been 
a  member  of  the  Communist  Party.   The  footnote  in  Berenyi, 
supra,  recites  the  following: 

"b.   At  the  same  time,  the  judge  found  the 
evidence  too  weak  to  establish  the  Government's  al- 
ternative contentions  that  the  petitioner's  applica- 
tion should  be  denied  because  he  had  been  a  Party 
member  within  10  years  preceding  the  application  for 
citizenship  in  I962,  and  thus  came  within  §313  of  " 
the  Act,  66  Stat.240,  8  USC  §1424,  which  provides 
in  relevant  part: 

»(a)  ...  no  person  shall  hereafter  be  natural- 
ized as  a  citizen  of  the  United  States  .... 

....     .     .     •    •    •    •    • 

'(2)   who  is  a  member  of  or  affiliated 
with  (d)  the  Communist  or  other  totalitarian  party 
.  .  .  of  any  foreign  state  .... 

•(c)  The  provisions  of  this  section  shall 
be  applicable  to  any  applicant  for  naturalization 
who  at  any  time  witHih  a  period  of  ten  years 
immediately  preceding  the  filing  of  the  petition  for 
naturalization  or  after  such  filing  and  before  taking 

3^. 


1  the  final  oath  of  citizensh.i.p  is,  or  has  been  found 

2  to  be  within  any  of  the  classes  enumerated  within 

3  this  section,  notwithstanding  that  at  the  time 

4  the  petition  is  filed  he  may  not  be  included  within 

5  such  classes./" 
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PETlTIOriER  WAS  DENIED  A  FAIR  HEARING  BY  TIIE 
,  NATURALIZATION  EXAMINER  IN  THE  PARTICIPATION  OF  THE 
NATURALIZATION  EXAMINER  IN  THE  PROCEEDINGS  BEFORE  THE 

LOWER  COURT 


The  Naturalization  Examiner  prepared  his  findings j 
conclusions  and  recommendations,  he  prosecuted  the  case  be- 
fore the  United  States  District  Court  in  opposition  to  peti- 
tioner's application  for  citizenship,  he  also  testified  as 
a  witness.   His  credibility  as  a  witness  became  an  issue, 
his  opinions  as  to  petitioner's  eligibility ^  qualifications 
for  citizenship  became  an  issue;  he  argued  on  behalf  of  the 
Government;  he  filed  opposing  briefs  on  behalf  of  the  Immi- 
gration Service.   In  his  capacity  as  Naturalization  Exam- 
iner he  conducted  the  investigation.  His  activities  en- 
tailed that  of  conducting  the  investigation  of  petitioner's 
qualifications,  history,  background  and  eligibility;  examin- 
ed the  deportation  proceedings;  sought  the  introduction  of 
2^    the  Immigration  Deportation  proceedings  over  objections; 

testified  at  the  proceedings  and  cross  examined  the  witnessej 
©rroi'da  on  Benaif  of  the  petitioner. 
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Acting  in  the  capacity  of  the  Naturalization 
Examiner. he  appeared  as  an  investigator.  Hearing  Officer, 
Prosecutor  and  Recommending  Judge.   Although  the  learned 
District  Court  Judge  in  his  written  opinion  recited  that  "the 
Court  has  arrived  at  its  judgment  independently  of  any  find- 
ings or  recommendations  of  the  Naturalization  Examiner,"  it 
is  naive  to  suggest  that  the  Court's  decision  was  not  influ- 
enced by  the  examiner's  investigation,  hearings,  findings, 
conclusions  and  recommendations  which  were  all  a  part  of  the 
proceedings  and  the  examiner's  active  and  aggressive  partici- 
pation in  the  hearings  conducted  before  the  District  Court. 
The  opinions  of  the  Naturalization  Examiner  acting  as  a 
trial  attorney  for  the  Immigration  Service  were  well  known  to 
the  Court. 

Thus  petitioner  was  denied  a  fair  hearing  before 
the  Naturalization  Examiner  in  light  of  the  entire  record. 
It  was  compounded  in  proceedings  before  the  United  States 
District  Court  where  the  same  Examiner  appeared  as  trial 
attorney  on  behalf  of  the  government  and  further  exemplified 
when  he  appeared  as  a  witness  and  testified.   We  look 
askance  at  such  proceedings.   This  procedure  denied  peti- 
tioner due  process  of  law  for  no  man,  no  matter  how  well 
intentioned,  can  act  in  the  dual  capacity  of  an  investigator, 
prose-cutor.  Judge  and  juror  and  accord  the  accused  a  fair 
hearing  before  the  Immigration  Service. 

This  Naturalization  Examiner  was  biased  and 
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prejudiced  against  the  petitioner.   Prior  to  arriving  at  a 
decision  in  the  case  he  had  read  and  examined  the  entire 
Immigration  file: 

1.  The  decision  of  the  Special  Inquiry  Officer  (RT  54); 

2.  The  decision  of  the  Board  of  Immigration  Appeals 
(RT  b4); 

3.  The  decision  of  the  Ninth  Circuit  (RT  b5); 
and  when  interrogated  before  the  District  Court  s-i,ated  he 
was  acquainted  with  the  record  but  had  reached  "no  opinion 
with  respect  to  whether,  at  that  time,  this  person  was  pre- 
cluded from  naturalization.)   (RT  b4,  55,  103).   This  bor- 
ders on  the  ridiculous. 

The  record  discloses  the  directive  of  the  District 
Director  of  Immigration,  George  K.  Rosenberg  that  petitioner 
be  processed  for  deportation  without  according  him  the  priv- 
ilege of  processing  his  application  for  citizenship  (RT-97) , 
Although  the  Naturalization  Examiner  denied  knowledge  of  this 
directive  in  the  file,  Mr,  George  Rosenberg,  the  District 
Director,  present  at  the  court  hearing,  stipulated  that  such 
directive  was  in  the  file  (RT  9^) . 

Of  particular  importance  is  the  fact  that  the 
Naturalization  Examiner  discussed  the  case  with  Mr.  Rosen- 
berg upon  remand  from  the  Circuit  to  the  Immigration  Depart- 
ment by  order  of  the  Supreme  Court,  to  process  the  petition- 
er's application  for  naturalization  and  wh?vL  position  the 
Immigration  Department  "would  take  with  respect  to  the 
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1  effect  of  Section  31^" »   (RT  7^-79) 

2  Indeed  this  is  a  most  aggravating  case,  as  we 

3  have  before  noted.   It  does  not  comport  with  the  concept  of 

4  American  standards  of  fair  play  and  equal  Justice.   The 

5  Naturalization  Examiner. and  the  lower  Court  resorted  to  a 

6  patently  erroneous  view  of  the  law.   To  judge  the  state  of 

7  mind  of  the  petitioner  by  the  credibility  of  what  he  says 

g  and  the  reflection  of  his  inner  views  by  his  outward  conduct 

9  calls  for  the  highest  skill  and  the  most  careful  judgment 

10  in  making  deductions  and  drawing  conclusions  to  comply  with 

11  the  standards  required  to  become  a  citizen  under  the  provi- 

12  sions  of  Title  I,  USCA,  Section  1427- 

13  Attachment  to  the  principles  of  the  Constitution 

14  require  as  condition  for  naturalization  of  an  alien  accept^-. 

15  ance  of  fundamental  political  habits  and  attitudes  which 

16  prevail  in  the  United  States  and  willingness  to  obey  the 

17  laws  which  may  result  from  them.   It  does  not  mean  that  one 

18  stifle  his  thoughts ,  strangle  his  feelings  or  shout  his 

19  allegisince  to  please  the  examiner  or  curry  his  favor.   There 

20  was  no  repudiation  of  democratic  principles,  democracy  and 

21  liberty  required  by  the  Constitution  to  bar  petitioner .as  a 

22  citizen  of  the  United  States.  There  was  no  evidentiary 

23  development  indicating  that  petitioner  believed  in  anything 
2*  of  evil  design  acainst  the  Government,  althoush  he  may  have 

25  had  foolish  beliefs,  and  though  interrogated  at  length  in 

26  what  we  would  call  a  "field  day"  by  the  Naturalization 
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Examinerj  no  abstract  political  theories  developed  that 
displayed  petitioner's  animosity  toward  or  his  participation 
in  any  conduct  that  was  inimical  to  the  good  order  and 
happiness  of  the  United  States. 

Petitioner  was  seeking  knowledge,  -was  attending  a 
State  Junior  College;  his  participation  in  a  "Fair  Play" 
organization  was  not  to  be  decried  but  to  be  encouraged. 
To  say  the  least,  the  scales  of  justice  and  fair  play  should 
be  balanced  in  his  favor,  not  to  belittle  and  besmirch  his 
integrity  and  character  by  branding  him  as  disloyal  to  the 
United  States  and  of  imonoral  character  and  not  sympathetic 
to  the  good  order  and  happiness  of  the  United  States. 

His  repudiation  of  the  principles  of  Castro  upon 
learning  of  his  Communistic  inclinations  were  true  answers 
to  questions  propounded  by  the  Naturalization  Examiner  and 
his  change  of  opinion  concerning  Castro  upon  learning  of  his 
true  ideology  speaks  more  for  his  character  and  convictions 
than  if  he  had  groveled  in  contrition  and  penitence. 

So  we  say  there  was  no  secret  concealment  or  in- 
tent to  harbor  evil  designs  against  the  peace,  dignity, 
happiness  and  well  being  of  the  United  States.  He  is  being 
barred  from  citizenship  on  purely  abstract  reasoning  while 
his  true  ideology  produced  in  his  hearing  before  the  District 
Court  goes  unheeded. 

Since  the  year  I963,  the  year  of  petitioner's 
honorable  discharge  from  the  United  States  Army  Reserves, 
" 1^ ■ 


1  the  petitioner  has  suffered  the  pangs  of  belittlement  and 

2  continued  frustration^  the  accusations  of  disloyalty  and, 

3  like  the  "sword  of  Damocles  hanging  over  his  head"  the 

4  ever  present^  constant  fear  of  deportation  from  the  country 

5  he  has  honorably  served.   The  test  of  his  loyalty  which  the 

6  Naturalization  Examiner  doubted  is  best  exemplified  by  his 

7  proven  willingness  to  give  his  life  for  this  country.  The 

8  psuedo  super  prosecution  Examiner  has  doubted  his  loyalty 

9  and  willingness  to  uphold  the  Constitution  of  the  United 

10  States.   If  this  were  true  some  blemish  would  have  been 

11  evident  in  some  manner  during  the  eight  years  of  his  service 

12  to  the  Government.   The  Examiner's  doubts  are  sham  and  his 
1^  reasons  frivolous.   Throughout  petitioner's  experience 

I'*  with  the  Immigration  Service  he  has  been  met  with  nothing 

1^  but  open  hostility  and  a  display  of  bias  and  prejudice. 

1^  Witness,  upon  his  discharge  he  filed  his  application  for 

1'^  citizenship,  given  to  him  as  a  reward  for  his  military  ser- 
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vice,  the  District  Director  of  Immigration  in  his  inter-of- 


^^    fice  communication  addressed  to  the  Naturalization  Department 

20 

expressed  his  intention  that  he  would  not  exercise  his  dis- 

21 

cretion  to  permit  the  permit  the  processing  of  the  applica- 
tion, and  instructed  the  officers  of  the  Service  to  initiate 
deportation  proceedings,  which  was  accordingly  done.  The 
petitioner  was  then  iproeecutcd  for  deportation  by  a  trial 
attorney  before  a  Special  Inquiry  Officer,  though  petitioner 
was  not  represented  by  counsel.   During  the  proceedings  he 
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1  was  never  advised  of  his  right  to  apply  for  suspension  of 

2  deportation.   He  was  denied  the  right  to  volun*.  ry  departure 

3  from  the  United  States  and  any  discretionary  relief  -  not 

4  informed  of  his  right  to  apply  for  citizenship  nor  fully  ad- 
6    vised  of  his  statutory  and  constitutional  rights  «  but  order-' 

6  ed  deported  after  rather  perfunctory  hearing. 

7  Upon  appeal  to  the  Board  of  Immigration  Appeals 

8  the  Order  of  Deportation  was  affirmed  and  appeal  dismissed. 

9  This  Circuit  on  Judicial  review  affirmed o  It  was  through  the 

10  grace  of  the  decision  of  the  Supreme  Court  that  he  v;as 

11  permitted  to  process  his  application  for  citizenship  and 

12  that  no  deportation  proceedings  were  to  be  had. 

13  It  is  to  be  noted  with  emphasis  that  the  District 

14  Director's  inter-office  communication  was  directed  to  the 

15  same  Naturalization  Examiner  who  subsequently  conducted  the 

16  Naturalization  proceedings  on  remand.   After  discussion 

17  with  the  District  Director  this  same  examiner  prepared  his 
IS    findings  and  conclusions  recommending  against  naturalization 
1®    This  same  examiner  appeared  on  behalf  of  the  Government  at 
20    the  hearing  before  the  United  States  District  Court  in 

opposition  to  the  granting  of  citizenship  and  vehemently 
cross-examined  petitioner  and  his  witnesses  opposed  the 
granting  of  the  petition  arid  during  these  proceedings  openly 
displayed  his  bias  and  animosity,  as  well  as  that  of  the 
Service,  particularly  and  with  emphasis  during  during  the 
giving  of  the  testimony  and  opinion  concerning  the 
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1  petitioner's  loyalty  to  the  United  States,  his  willingness 

2  to  uphold  the  Constitution  and  his  opposition  toward  the 

3  good  order  and  happiness  of  the  United  States,  forgetting  and 

4  completely  casting  aside  the  fact  that  the  petitioner  had 

5  taken  the  oath  to  uphold  the  Constitution  v;hen  he  entered 

6  the  Service  of  the  Armed  Forces,  and  served,  without  a  biem- 

7  ish  on  his  record,  for  a  period  of  eight  years.   One  must 

8  look  -with  skepticism  and  dismay  at  such  continued  display  of 

9  hostility  and  bias,  to  say  nothing  of  lack  of  fairness.   Is 
10  this  the  reward  that  the  Government  of  the  United  States  be- 
ll stows  upon  its  alien  veterans? 

12  THE  DECISION  BELOW 

13  THE  DECISION  OF  THE  LOWER  COURT  WAS  CLEARLY  ERRONEOUS 

14  At  the  very  outset  of  the  hearing  before  the  Dis- 

15  trict  Court,  over  objection  of  petitioner's  counsel,  the 

16  Court  admitted  into  evidence  the  entire  deportation  pro- 

17  ceedings  (RT-8) . 

18  During  the  hearing  before  the  District  Court  a 

19  colloquy  took  place  between  Court  and  Counsel  concerning 

20  the  interpretation  of  the  Supreme  Court's  opinion  and  di- 

21  rective.   The  Service  took  the  position  before  the  District 

22  Court  that  there  was  an  outstanding  finding  of  deportability 

23  existing  against  the  petitioner  (RT-80) . 

24  The  Court  made  the  following  observation: 

"the  COURT:   Is  it  your  position,  Mr.  Marcus, 

tl:>at  the  Supreme  Court  ordered  that  there  be  no 
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i    v^   be  no  deportation  proceedings? 

2  MR.  MAECUS:  YeSj  your  Honor. 

3  THE  COURT:   That  is  not  my  interpretation  of 

4  the  Supreme  Court  decision. 

5  The  Supreme  Court  ordered  that  the  judgment  of 
Q  the  Ninth  Circuit  was  to  be  vacated  and  the  case  be 

7  remanded  to  the  Court  of  Appeals .   And  it  says  the 

g  reason  we  are  making  this  order,  the  order  was  confined 

9  solely  to  the  judgment  being  vacated  and  the  case 

10  remanded,  was  because  the  Attorney  General  —  I  mean 

11  the  Solicitor  General  represented  that  there  would 

12  be  no  deportation  proceedings  until  such  determina- 

13  tion. 

14  How,  these  are  representations  of  the  Solici- 

15  tor  General,  And  it  is  the  order  of  the  Supreme 

16  Court,  "That  there  will  be  no  deportation  proceed- 

17  ings.» 

18  MRo  MARCUS:   Well,  I  will  accept  — 

19  MR,  ROSENBERG:  May  I  respectfully  state 

20  that  your  Honor's  position  is  completely  in  accord 

21  with  the  subsequent  order  of  the  Court  of  Appeals. 

22  They  obviously  then  could  not  provide  a  reinstating 

23  order  if  the  proceedings  had  been  terminated. 

24  That  decision  said  that  if  this  petitioner 

25  failed  to  comply  with  the  order  of  the  Court  of 

26  Appeals  previously  entered,  it  shall  be  reinstated, 
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and  obviously  you  can't  reinstate  something  that 

has  been  terminated." 

The  error  of  the  Trial  Court  and  the  position  of 
the  Service  is  evident  for  Section  l429  of  the  Immigration 
and  Nationality  Act  provides  that: 

"  *  *  *ijotwithstanding  the  provisions  of  section 

^   ^   ^> 

405(b)  of  this  Act,  and  except  as  provided  in  sec- 
tions 1438  and  l439  of  the  title  no  person  shall  be 
naturalized  against  whom  there  is  outstanding  a  final 
finding  of  deportability  pursuant  to  a  warrant  of 
arrest  issued  under  the  provisions  of  this  chapter 
or  any  other  Act;  and  no  petition  for  naturalization 
shall  be  finally  heard  by  a  naturalization  court  if 
there  is  pending  against  the  petitioner  a  deportation 
proceeding  pursucmt  to  a  warrant  of  arrest  issued  un- 
der the  provisions  of  this  chapter  or  any  other  Act; 
Provided,  That  the  findings  of  the  Attorney  General 
in  terminating  deportation  proceedings  or  in  suspend- 
ing the  deportation  of  an  alien  pursuant  to  the  pro- 
visions of  this  chapter,  shall  not  be  deemed  binding 
in  any  way  upon  the  naturalization  court  with  respect 
to  the  question  of  whether  such  person  has  established 
his  eligibility  for  naturalization  as  required  by 
thiB  oubchaptar.   June  27,  1952,  c.  ^177  Titio  XII, 
ch.  2  §  318,  66  3tat.2^l'4." 

This  explains  quite  clearly  the  reason  for  and  the 
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1  vjording  of  the  directive  from  the  Supreme  Court,  for  if 

2  there  be  an  outstanding  finding  of  deportability ,  the  pcti- 

3  tioner  was  ineligible  for  naturalization  and  the  Naturaliza- 

4  tion  Court  was  without  statutory  jurisdiction  to  naturalize 

5  if  there  "is  pending  against  the  petitioner  a  deportation 

6  proceeding."  (Title  VIII,  USCA,  Section  14:^9)   The  Court, 

7  however,  proceeded  upon  the  basis  that  there  was  a  finding 

8  of  deportability  and  an  Order  for  Deportation,  irrespective 

9  of  the  Mandate  and  the  statutory  provision  to  the  contrary. 

10  The  opinion  of  the  District  Court  denying  the 

11  petition  for  Naturalization  quotes  extensively  from  peti- 

12  tioner *s  deportation  proceedings.   Petitioner's  counsel 

13  raised  objections  to  the  introduction  of  this  evidence  and 

14  proceedings,  which  the  Court  ovei'ruled.   In  justifying  its 

15  receipt  in  evidence  the  Court  observed:   "The  objection 

16  is  fully  answered  by  the  Ninth  Circuit  in  the  deportation 

17  proceedings  and  need  not  be  discussed  further  here." 

18  (Millan -Garcia  v.  Immigration  and  Naturalization,  3^3  F.  2d 
fcS25  (9th  Cir.  I965) .  The  Court  overlooked  the  fact  that  the 
Supreme  Court  of  the  United  States  vacated  the  decision  of 

21  the  Ninth  Circuit(382  US  69).  The  opinion  of  the  Circuit 

22  was  not  effective  at  the  hearing  nor  the  "law  of  the  case" 
2^  or  "stare  decisis".  In  support  of  the  trial  court's  deci- 
*  sion  he  quoted  the  petitioner's  testimony  exhaustively  from 

the  deportation  procpedirtgw  m^(^   tho  ii«it  it  Urner*  a  LttBtimoriy 
during  the  hearing  conducted  before  him  on  March  l4,  I966 . 
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An  examination  of  the  witness'  testimony  given  at  this 
hearing  will  clearly  demonstrate  that  no  evidence  was 
developed  that  would  exclude  him  from  becoming  a  citizen 
of  the  United  States.   His  membership  in  "Fair  Play  for 
Cuba"  for  a  short  period  of  time  gave  no  indication  that  he 
was  opposed  to  the  principles  of  the  Government  of  the 
United  States.   The  petitioner  very  succinctly  explained 
that  he  was  "taken  in"  at  the  inception  of  Castro's  ascend- 
ancy and  in  the  years '196I  and  I962  with  certain  principles 
advocated  by  him.   When  he  became  acquainted  with  the 
situation,  the  ultimate  objectives  and  purposes  of  the 
Castro  regime  he  had  no  further  association  with  them.  •  It 
can  be  stated  without  fear  of  contradiction  that  many  inno- 
cent Americans  were  taken  in  by  the  Castro  Regime, even  our 
own  Government  was  initially  sympathetic  to  his  cause. 
Disillusionment  came  to  those  who  sympathized  with  his  ob- 
jectives when  it  became  apparent  what  those  ultimate  objec- 
tives really  were.   There  is  not  one  iota  of  evidence  in 
this  record  that  indicates  that  the  petitioner  advocated 
the  overthrow  of  the  Government  of  the  United  States  by  o 
force  or  violence.  The  mere  abstract  teaching  of  Communist 
theory  including  the  teaching  of  the  moral  propriety  or 
even  moral  necessity  for  a  resort  to  force  and  violence  is 
not  the  same  as  preparing  a  group  for  violant  action  and 
steeling  it  to  such/action.   There  is  not  one  scintilla 
of  evidence  in  this  record,  /irect  or  circuidstantial  of  any 
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1  call  to  violence  or  violent  overthrow  of  the  Government. 

2  To  bar  discussion  of  the  legitimate  aims  of  such  an  or(^an- 

3  ization,  but  not  specifically  intending  to  accomplish  them 

4  by  resort  to  violence  would  be  a  curtailment  of  the  consti- 

5  tutional  right  of  freedom  of  speech.    Not  one  question  was 

6  directed  by  the  Naturalization  Examiner  to  elicit  from  the 

7  petitioner  what  principles  of  the  Communist  Party  he,  the 

8  petitioner,  had  advocated  or  believed  in.   It  is  without 

9  conflict  and  admitted  that  petitioner  was  never  a  member  of 

10  the  Party.   Many  Universities  today  have  courses  in  the 

11  teachings  of  Communism.   This  does  not  indicate  that  the 

12  teachers  or  the  University  advocate  or  believe  in  the  prin- 

13  ciples  of  the  Communist  Party.   There  is  no  evidence  in  this 

14  record  that  the  membership  by  the  petitioner  in  Fair  Play 

15  For  Cuba  in  any  way  would  render  him  ineligible  to  citizen- 

16  ship  for  no  word  of  evidence  established  the  aims  and  pur- 

17  poses  of  this  organization.   The  title  "Fair  Play  for  Cuba" 

18  should  give  some  suggestion  of  its  true  character  ajnd  pur- 

19  pose.   Certainly  this  record  is  devoid  of  any  evidence  that 

20  it  advocated  siny  principles  that  were  not  compatible  with 

21  the  good  order  and  happiness  of  the  United  States.   In 
hearings  before  the  District  Court  the  petitioner  testified 
that  he  would  participate  in  an  attack  on  Cuba  because  he 
had  since  the  deportation  proceedings  learned  that  the  I\e- 


22 
23 
24 


^^         gime   of  Cuba  was   Coiamunistlc,    whose   aims  were    Liie   same   as 


26 


the  Soviet  Union  (RT  l^H) .  He  further  explained  his  testi- 
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for  which  he  honorably  served  for  a  period  of  eight 
years. 

DATED:  January  5,  196b. 

Respectfully  submitted. 


d^<y-<'^-<A^.-:Yi 


\^-6   ^  ^  <f  J.  ^     y 


DAVID  Co  MARCUS 
Attorney  for  Appellant 


-53- 


CERTIFICATIOI^   OF  COUNSEL 

STATE  OF  CALIFOKL\IIA  ) 

J    SS 
COUNTY  OF  LOS  ANGELES   ) 

DAVID  C.  MARCUS,  being  first  duly  sworn,  deposes 
and  says: 

That  I  am  the  attorney  for  the  appellant ,  Ain?ONIO 
HECTOR  MILLAN-GARCIA,  and  I  do  hereby  certify  that  I  have 
examined  the  provisions  of  Rules  l8  and  19  of  the  above 
entitled  Courts  and  that  in  my  opinion  the  tendered  Appcl= 
lant's  Opening  B^^iefj  tendered  herewith  on  behalf  of  the 
said  ANTONIO  HECTOR  MILLAN-GARCIA  conforms  to  all  require- 
ments, 

c 

/  •  •  V  .. '  -  <^  <^    }   L       (I    V.  t  t_  <  >i 

DAVID  C.  MARCUS 

Subscribed  and  sworn  to 
before  me  this  8th  day 
of  January  J  I96B,. 


^^hlU,, 


Notary  Public  in  and  for 
said  State. 

(SEAL) 

My  commission  expires 
August  13,  1971. 
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STATE  OF  C/dilFOPvNIA      )  (PROOF  OF  SERVICE  BY  MAIL 

COUNTY  OF  LOS  ANGELES    )      IplSa  and  2915.5  CCP) 

I  am  a  citizen  oi"  the  United  States  and  a  resident  of 
the  county  aforesaidj  I  am  over  the  age  of  18  years  and  not  a 
party  to  the  within  entitled  action;   my  business  address  is 
215  V/est  Fifth  Street,  Los  Angeles,  90013  California.   On 
Monday,  January  8j  I96B,  I  served  the  within  Appellants  Open- 
ing brief  on  the  Appellee  in  said  action,  by  placing  a  true 
copy  thereof  enclosed  in  a  sealed  envelope  with  postage  there- 
on fully  prepaid  in  the  United  States  mall  at  215  West  Fifth 
Street,  Los  Angeles,  California  addressed  as  follows: 

Imraigration  &  Naturalization  Service 
300  North  Los  Angeles  Street, 
Los  Angeles,  California 

United  States  Attorney 
Solicitor  General  of        UoS,  Postoffice  &  Courthouse 
the  United  States,  Los  Angeles,  California  90012 

Washington,  D.  C. 

Clerk  of  the  UoSo  Court  of  Appeals 
For  the  Ninth  Circuit 
U.S.  Postoffice  &  Courthouse  Building 
San  Francisco,  California,  94101 
(Original  and  10  copies) 

I  certify  under  penalty  of  perjury  that  the  foregoing 
is  true  and  correct. 

Executed  on  January  8,  I968  at  Los  Angeles,  Cali- 
fornia. /P^~  7^  "'  /O  '/ 

PATRICIA  ^HASm   SHANNON 


^Z  /'Lt  C^fO  C<U'^'^/-^J^-/U'^^(^)^h,^ 
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NO.     2  2  0  2  5 
IN   THE   UNITED   STATES  COURT  OF  APPEALS 
FOR   THE   NINTH  CIRCUIT 


ANTONIO   HECTOR   MILLAN, 

Appellant, 
vs. 

UNITED   STATES   OF   AMERICA, 

Appellee. 


BRIEF   FOR   APPELLEE 


JURISDICTION 

On  January  31,    1966  appellant,    Antonio  Hector  Millan  — ' 
filed  a  petition  for  naturalization  in  the  United  States  District  Court 
for  the  Central  District  of  California.     Section  310(a)  of  the  Immi- 
gration and  Nationality  Act,    8  U.  S.  C.    §1421,    confers  upon  the 
district  courts  of  the  United  States  jurisdiction  to  naturalize  per- 
sons as  citizens  of  the  United  States.     Appellee  believes  that  the 
court  below  had  jurisdiction  to  naturalize  appellant  notwithstanding 


^/  The  petition  for  naturalization  was  filed  under  the  name 

Antonio  Hector  Millan,    although  appellant's  deportation 
proceedings  were  conducted  under  the  name  Antonio  Hector  Millan- 
Garcia. 

1. 


the  provisions  of  Section  318  of  the  Immigration  and  Nationality- 
Act;    however,   because  there  is  some  question  in  this  regard,   the 
problem  will  be  more  fully  developed  under  Part  I  of  Argument, 
infra. 

On  April  13,    1967  the  District  Court  entered  an  order 
denying  appellant's  petition  for  naturalization  [C.  T.    11;    see  also, 
Petition  of  Millan,    266  F.   Supp.    545  (CD.   Calif.    1967)];  i/    and 
since  that  order  was  a  final  decision,   this  Court  has  jurisdiction  of 
the  present  appeal  pursuant  to  28  U.  S.  C.    §  1291. 


2j  By  order  filed  herein  on  February  1,    1968  this  Court  ruled 

that: 

"The  record  on  appeal  in  this  case  shall  be 
limited  to  the  following:     (1)  matter  which  was  part  of 
the  record  before  the  district  court  in  proceedings 
following  remand  by  the  Supreme  Court;     and  (2) 
matter  which  was  part  of  the  record  upon  the  first 
appeal  in  this  court,    No.    19,351.    ..." 

The  pages  of  the  record  of  appellant's  deportation  proceed- 
ings which  was  filed  in  No.    19,  351  will  be  indicated  herein  by 
"R".     In  No.    19,  351  this  Court  ordered  the  record  augmented  by 
certain  documents,    which  were  attached  as  Exhibits  "A",    "B", 
"C",    "D",    and  "E"  to  Opposition  To  Petitioner's  Motion  To  Aug- 
ment Record.     The  latter  documents  will  be  referred  to  herein  as 
supplemental  exhibits,    e.  g.    Supplemental  Exhibit  "A",    Supplemen- 
tal Exhibit  "B",    etc. 

The  record  before  the  district  court  in  proceedings  follow- 
ing remand  consisted  of  (1)  the  Clerk's  Transcript  of  Record,   the 
pages  of  which  will  be  indicated  herein  by  "C.  T.   ';    (2)  the  Reporter's 
Transcript  of  Proceedings,    the  pages  of  which  will  be  indicated 
herein  by  "R.  T.  ";    and  (3)  exhibits  received  in  evidence  by  the 
district  court,    which  will  sometimes  be  abbreviated  herein  as 
Ex.     . 


"Br.". 


References  to  appellant's  Opening  Brief  will  be  indicated 


STATEMENT  OF   THE   CASE 

On  August  9,    1963  the  Immigration  and  Naturalization 
Service  received  appellant's  Application  to  File  Petition  for  Natur- 
alizationj    Form  N-400,    dated  August  1,    1963  [Supplemental 
Exhibit  "A"].     On  August  22,    1963,   certification  of  appellant's 
military  or  naval  service  was  requested;    and  said  certification, 
executed  by  the  Department  of  the  Army  on  October  18,    1963,    was 
received  by  the  Immigration  and  Naturalization  Service  on  October 
24,    1963  [Supplemental  Exhibit  "B";    see  also  Ex.    2]. 

On  January  23,    1964,    the  District  Director  of  the  Immigra- 
tion and  Naturalization  Service  at  Los  Angeles,    California,    deter- 
mined not  to  withhold  the  institution  of  deportation  proceedings  to 
allow  appellant  to  petition  for  naturalization  [Supplemental  Exhibit 
"E"];    and  on  March  17,    1964,    deportation  proceedings  were  insti- 
siuted  against  appellant,    charging  that  he  was  subject  to  deportation 
under  Section  241(a)(1)  of  the  Immigration  and  Nationality  Act,    in 
tha*  at  the  time  of  entry  he  was  within  one  or  more  of  the  classes 
of  aliens  excludable  by  the  law  existing  at  the  time  of  such  entry, 
to  wit,    an  immigrant  not  in  possession  of  a  valid  immigration  visa 
[R.    77]. 

After  a  deportation  hearing  [R.    12,    et  seq.  ;     see  also  Ex. 
3]  the  presiding  special  inquiry  officer  on  April  3,    1964,    ordered 
appellant  deported  from  the  United  States  to  Mexico  on  the  ground 
charged  [R.    5-10,    75].     The  deportation  order  was  affirmed  by  the 
Board  of  Immigration  Appeals  on  June  17,    1964  [R.    2-4]. 

•3 


On  June  17,    1964,    appellant  filed  in  this  Court  a  Petition 
for  Review,    challenging  his  deportability  and  the  order  of  deporta- 
tion outstanding  against  him;    and  on  April  5,    1965,    this  Court 
rendered  its  decision  affirming  the  deportation  order  [See  Millan- 
Garcia  v.    INS.    No.    19,351,    343  F.  2d  825  (9th  Cir.    1965)]. 

Thereafter,    appellant  filed  a  Petition  for  Writ  of  Certiorari 
in  the  Supreme  Court  of  the  United  States,    seeking  to  review  the 
decision  of  this  Court.     The  Solicitor  General  of  the  United  States 
filed  a  memorandum  in  response  to  the  petition  which,    among  other 
things,    pointed  out  the  apparent  inconsistency  between  Sections 
318  and  32  9  of  the  Immigration  and  Nationality  Act,    and  suggested 
that  the  petition  for  a  writ  of  certiorari  be  held  on  the  docket  pending 
final  disposition  of  the  naturalization  proceeding  instituted  by 
appellant  [Ex.    C,    pp.    6,    9].     On  November  8,    1965,    the  Supreme 
Court,  rendered  the  following  decision  [See  Ex.    A;    see  also  382 
U.S.    69]: 

"The  motion  for  leave  to  proceed  in  forma 
pauperis  and  the  petition  for  writ  of  certiorari  are 
granted.     The  judgment  is  vacated  and  the  case  is 
remanded  to  the  Court  of  Appeals  upon  examination 
of  the  entire  record  and  in  light  of  the  representations 
of  the  Solicitor  General  that  the  petitioner  will  be 
afforded  an  opportunity  to  apply  for  citizenship  and 
that  there  will  be  no  deportation  proceedings  until 
such  determination.  " 


Subsequently  on  January  11,    1966,    this  Court  made  an 
order  pursuant  to  the  decision  of  the  Supreme  Court  providing, 
inter  alia,    that  appellant  be  afforded  an  opportunity  to  file  a  petition 
for  naturalization  within  a  specified  time,    and  further  providing 
that  if  the  naturalization  petition  was  filed  within  the  time  allowed, 
the  proceedings  in  No.    19,  351  "shall  be  held  in  abeyance  until  said 
petition  for  naturalization  is  finally  determined"  [see  Ex.    8]. 

Appellant  timely  filed  his  Petition  for  Naturalization  in  the 

3/ 
District  Court  on  January  31,    1966.   —      Appellant  was  thereafter 

examined  by  Designated  Examiner  Brian  H.    Simpson  [see  Ex.    1]; 
and  the  designated  examiner  subsequently  recommended  that  appel- 
lant's Petition  for  Naturalization  be  denied  on  the  ground  that  he 
had  failed  to  establish  that  he  is  attached  to  the  principles  of  the 
Constitution  of  the  United  States  and  favorably  disposed  to  the  good 
order  and  happiness  of  the  United  States,    and  on  the  further  ground 
that  appellant  had  failed  to  establish  that  he  can  take  the  oath  of 
allegiance  to  the  United  States  without  mental  reservation  [see 
Exhibit  5,    page  12]. 

Hearings  on  appellant's  Petition  for  Naturalization  were  held 
before  the  District  Court  on  March  20,    1967  and  March  22,    1967; 
and  on  April  6,    1967  the  lower  court  filed  its  Order  Regarding  the 


_3/  Apparently  appellant's  Petition  for  Naturalization  was  not 

made  a  part  of  the  record  in  this  Court;     although  his  Applica- 
tion to  File  Petition  for  Naturalization  dated  January  31,    1966,    is 
before  this  Court  as  Ex.    4.     Appellee  does  not  consider  appellant's 
Petition  for  Naturalization  as  essential  to  a  decision  in  this  case; 
however,   this  Court  may  wish  to  direct  the  Clerk  of  the  District 
Court  to  transmit  to  it  a  copy  of  appellant's  original  Petition  for 
Naturalization  so  that  the  record  on  this  appeal  may  be  complete. 


Admission  of  Evidence  and  Certain  Matters  Taken  Under  Submis- 
sion [C,  T.    9].     Thereafter  on  April  13,    1967  the  District  Court 
filed  and  entered  its  Order  Denying  Petition  For  Naturalization 
[C,  T.    11;    see  also  Petition  of  Millan,    266  F.    Supp.    545  (C.  D. 
Calif.    1967)].     Appellant  filed  a  Notice  of  Appeal  from  said  order 
of  the  District  Court  on  May  2,    1967  [C.  T.    26]. 


ISSUES   PRESENTED 

1.  Did  the  District  Court  have  jurisdiction  to  naturalize 
appellant  in  view  of  the  provisions  of  Section  318  of  the  Immigration 
and  Nationality  Act? 

2.  Did  the  District  Court  err  in  denying  appellant's 
petition  for  naturalization? 

3.  Was  appellant  denied  a  fair  hearing? 


STATUTES   INVOLVED 

The  statutes  involved  in  the  issues  in  this  case,   or  pertinent 
portions  thereof,    are  quoted  in  the  Appendix  to  this  Brief. 


fi. 


ARGUMENT 


APPELLEE   BELIEVES   THAT   THE   DISTRICT 
COURT   HAD   JURISDICTION   TO  NATURALIZE 
APPELLANT   NOTWITHSTANDING   THE    PRO- 
VISIONS  OF   SECTION   318   OF   THE   IMMIGRA- 
TION AND   NATIONALITY   ACT. 


As  the  Solicitor  General  of  the  United  States  pointed  out 
[Exhibit  C,    page  6]  the  application  of  Section  318  of  the  Immigration 
and  Nationality  Act  to  bar  appellant's  naturalization  would  create 
an  apparent  inconsistency.     The  only  ground  for  appellant's  deporta- 
tion is  the  fact  that  he  entered  the  United  States  without  a  visa  in 
violation  of  law.     To  allow  deportation  proceedings  on  this  ground 
to  bar  appellant's  naturalization  would  conflict  with  the  intent  of 
CongresSs    expressed  in  Section  329  of  the  Immigration  and  Nation- 
ality Acts    to  authorize  an  eligible  veteran  to  become  naturalized 
"whether  or  not  he  has  been  lawfully  admitted  to  the  United  States 
for  permanent  residence". 

The  barring  provisions  of  Section  318  of  the  Immigration 
and  Nationality  Act,    and  of  its  predecessor,    Section  27  of  the  Sub- 
versive Activities  Control  Act  of  1950  has  been  applied  by  the  courts 
upon  many  occasions  [Shomberg  v.    United  States,    348  U.S.    540 
(1955);    Duenas  v.    United  States,    330  F.  2d  726  (9th  Cir.    1964); 
Petition  of  Terzich,    256  F.  2d  197  (3rd  Cir.    1958),    cert,    denied 
358  U.S.    843;    Banks  v.    United  States,    204  F.  2d  583  (5th  Cir.    1953); 
Jew  Sing  v.    United  States,    202  F.  2d  715  (9th  Cir.    1953);     United 
States  ex  rel  Jankowski  v.    Shaughnessy,    186  F.  2d  580  (2nd  Cir. 
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1951);    Petition  of  Yow  Leslie  Chung.    199  F.   Supp.    566  (E.  D.   N.  Y, 
1961);     Petition  of  Santos,    169  F.    Supp.    115  (S.D.    N.  Y.    1958); 
Petition  of  Horvath,    166  F.    Supp.    938  (N.D.    W.  Va.    1958);    In  Re 
Muniz,    151  F.    Supp.    173  (W.D.    Penn.    1958);    Application  of  Chin 
King,    124  F.    Supp.    911  (S.  D.    N.  Y.    1954)]  = 

However,    none  of  the  cases  cited  above  involved  the  applic- 
ability  of  Section  318  under  the  factual  circumstances  here  presented. 
The  petitioners  in  most  of  the  above  cases  did  not  seek  naturaliza- 
tion under  Section  32  9  of  the  Immigration  and  Nationality  Act; 
consequently  the  apparent  inconsistency  between  Sections  318  and 
329,    which  is  the  crux  of  the  problem  here  presented,    could  not 

arise. 

This  Court  in  Duenas  v.    United  States,    supra,    was  con- 
fronted with  an  inconsistency  between  Sections  318  and  329  of  the 
Immigration  and  Nationality  Act  under  circumstances  similar  to 
those  here  present.     However,    the  present  case  differs  from 
Duenas  in  that  the  review  of  appellant's  deportation  proceedings  is 
now  pending  before  this  Court,    having  been  held  in  abeyance  until 
appellant's  petition  for  naturalization  is  finally  determined.     There 
was  no  deportation  review  pending  when  Duenas  was  decided.     The 
same  distinction  can  be  drawn  between  the  present  case  and  Petition 
of  Santos,    supra. 

It  is  now  clear  that  a  draftsman's  error  led  to  the  present 
inconsistency  between  Sections  318  and  329  of  the  Immigration  and 
Nationality  Act;    that  Congress  intended  to  except  Sections  328  and 
329  of  the  Act  from  the  operation  of  Section  318,    but  through 

ft. 


I 


I 


inadvertence  excepted  Sections  327  and  328  instead. 

Congress  is  currently  in  the  process  of  correcting  its  error; 
and  perhaps  when  this  cause  comes  on  for  hearing  the  jurisdictional 
question  will  have  been  rendered  moot.     On  March  4,    1968  the 
House  of  Representatives  passed  H.  R.    15147  [Congressional  Record 
March  4,    1968,    page  H-1582].     Section  2  of  this  Bill  amends  Sec- 
tion 318  of  the  Immigration  and  Nationality  Act  by  striking  out 
"sections  327  and  328"  and  substituting  "sections  328  and  329". 
Section  4  of  the  Bill  amends  Section  329  of  the  Immigration  and 
Nationality  Act  to  allow  an  eligible  veteran  to  be  naturalized  "not- 
withstanding the  provisions  of  section  318  as  they  relate  to  deport- 
ability"  [See  Congressional  Record,    supra,    page  H-1574].     The 
purpose  of  the  amendments  was  expressed  as  follows  [See  Congres- 
sional Record,    supra,    page  H-1575]: 

"Sections  2,    3  and  4  of  this  bill  are  technical  amend- 
ments to  the  Immigration  and  Nationality  Act.     During 
the  conference  on  the  act  in  1952,   the  words  'sections 
32  7  and  32  8'  were  inadvertently  incorporated  into 
section  318  of  the  act  instead  of  'sections  328  and 
329.  '    The  purpose  of  these  amendments  is  to  correct 
this  error.  " 
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II 

THE   DISTRICT   COURT  DID   NOT  ERR  IN 
DENYING  APPELLANT'S  PETITION  FOR 
NATURALIZATION. 


A,  Burden  of  Proof  and  Scope  of  Review. 

An  alien  who  seeks  to  become  naturalized  as  a  citizen  of 

the  United  States  has  the  burden  of  establishing  his  eligibility  for 

such  citizenship  in  every  respect,    and  any  doubts  concerning 

admissibility  must  be  resolved  in  favor  of  the  government  and 

against  the  alien  [Berenyi  v.    Immigration  Director,    385  U.  S.    630, 

636-637  (1966);    United  States  v.    Macintosh,    283  U.S.    605,    626 

(1931);    United  States  v.    Schwimmer,    279  U.S.    644,    649-650(1929); 

United  States  v.    Manzi.    2  76  U.  S.   463,   467(1928)].     As  the  Supreme 

Court  in  Berenyi  v.    Immigration  Director,    supra,    declared  (pp. 

636-637): 

"...   When  the  Government  seeks  to  strip  a 

person  of  citizenship  already  acquired,    or  deport  a 

resident  alien  and  send  him  from  our  shores,    it 

carries  the  heavy  burden  of  proving  its  case  by 

'clear,    unequivocal,   and  convincing  evidence.  '    But 

when  an  alien  seeks  to  obtain  the  privileges  and 

benefits  of  citizenship,    the  shoe  is  on  the  other  foot. 

He  is  the  moving  party,    affirmatively  asking  the 

Government  to  endow  him  with  all  the  advantages  of 

citizenship.     Because  that  status,    once  granted, 
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cannot  lightly  be  taken  away,    the  Government  has  a 
strong  and  legitimate  interest  in  ensuring  that  only 
qualified  persons  are  granted  citizenship.     For  these 
reasons,    it  has  been  universally  accepted  that  the 
burden  is  on  the  alien  applicant  to  show  his  eligibility 
for  citizenship  in  every  respect.     This  Court  has 
often  stated  that  doubts  'should  be  resolved  in  favor 
of  the  United  States  and  against  the  claimant.  '    E.g., 
United  States  v.    Macintosh,    283  U.S.    605,    626.    ..." 
[Emphasis  added] 

Moreover,    on  an  appeal  from  the  denial  of  a  petition  for 
naturalization,    the  District  Court's  findings  of  fact  will  not  be  set 
aside  unless  shown  to  be  clearly  erroneous  [Rule  52(a)s    Federal 
Rules  of  Civil  Procedure;     Taylor  v.    United  States,    231  F.  2d  856, 
858  (5th  Cir.    1956);    Allan  v.    United  States,    115  F.  2d  804  (9th  Cir. 
1940)]. 


B.  The  Evidence  Was  Sufficient  to  Deny 

Naturalization. 


In  its  Order  Denying  Petition  For  Naturalization,    the  court 
below  said  [C.  T.    24-25;     see  also  266  F.    Supp.    at  pp.    551-552]: 
"8  U.  S.  C.  A.    §  1427(a)  requires  that  a  petitioner 
for  naturalization  must  establish  that  during  the  five 
years  preceding  the  filing  of  his  petition  he  has  been 
a  person  of  good  moral  character,    attached  to  the 
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principles  of  the  Constitution  of  the  United  States,    and 
well  disposed  to  the  good  order  and  happiness  of  the 
United  States. 

"...     Within  the  five  years  from  the  date 
of  his  application  to  become  a  citizen  the  petitioner: 

"l.  Endeavored  to  obtain  arms  and  equip- 

ment for  the  overthrow  of  a  foreign  government. 

"2.  Approved  the  confiscation  of  private 

property  without  due  process  or  payment. 

"3.  Declared  he  would  not  bear  arms  in 

the  event  of  armed  conflict  between  the  United  States 
and  any  Spanish-speaking  country. 

"4.  Was  ambivalent  in  his  loyalty  to  the 

United  States. 

"5.  Stated  that  he  believed  in  the  prin- 

ciples of  Communism. 

"6.  Stated  that  he  taught  the  principles  of 

Communism,    although  later  retracted  his  testimony. 

"7.  Actively  worked  for  the  organization 

known  as  Fair  Play  For  Cuba. 

"The  petitioner  has  not  passed  the  tests  for 
the  requirement  of  naturalization. 

"it  is  ordered  that  the  petition  for  naturaliza- 
tion be  denied.    ..." 

The  evidence  amply  supports  each  of  the  above  quoted 

12. 


findings  itemized  by  the  District  Court,    and  these  findings  are 
legally  sufficient  to  justify  the  denial  of  appellant's  naturalization. 

During  the  years  1961  and  1962  appellant  seemed  to  be 
much  more  concerned  with  the  revolutionary  activities  of  Castro, 
Cuba  and  other  Latin-American  countries  than  he  was  with  the 
principles  of  the  American  Constitution  or  with  the  good  order  and 
happiness  of  the  United  States.     During  1961  appellant  joined  an 
organization  known  as  Fair  Play  For  Cuba,    which  organization 
was  designed  to  support    and  disseminate  information  concerning 
Fidel  Castro  and  the  Cuban  revolution.     While  in  this  organization 
appellant  organized  and  attended  meetings,    printed  and  distributed 
pamphlets  and  participated  in  demonstrations  which  supported  the 
Castro  regime.     At  one  of  these  meetings  movies  were  shown  of 
the  abortive  Bay  Of  Pigs  invasion,    which  appellant  was  told  were 
filmed  by  the  Cuban  Governmento     During  1961  and  1962  appellant 
also  attended  meetings  of  the  July  26  Movement,    an  organization 
that  worked  with  Fair  Play  For  Cuba  and  had  similar  purposes 
[Exhibit  1,    pages  17-26;    Exhibit  3,    pages  26-38]. 

During  1962  appellant's  aid  was  enlisted  in  obtaining  supplies, 
ammunition  and  arms  to  supply  a  rebel  band  of  100  men  in  Nicaragua 
for  the  purpose  of  conducting  guerilla  warfare  in  that  country  and 
eventually  overthrowing  the  Government;    and  appellant  sought 
means  of  getting  equipment,    arms,    support,    and  money  for  this 
guerilla  warfare  but  was  unsuccessful  [Exhibit  1,    pages  34-35]. 

During  his  deportation  hearing,    appellant  stated  that  when 
he  was  with  Fair  Play  For  Cuba  he  believed  in  the  principles  of 
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Communism  and  taught  the  principles  of  Communism,    although  he 
later  retracted  the  latter  statement  [Exhibit  3,    pages  2  6-29].     If 
appellant  believed  in  the  principles  of  Communism  as  practiced 
by  the  Communist  Party  of  the  United  States,    such  beliefs  would 
clearly  bar  his  naturalization  [See  Communist  Party  v.    Control 
Board,    367  U.S.    1  (1961)].     Even  if  appellant  did  not  fully  under- 
stand the  aims  and  purposes  of  Communism,    the  nature  of  appel- 
lant's beliefs  were  nevertheless  sufficiently  doubtful  to  warrant  a 
denial  of  naturalization. 

Moreover,    during  his  deportation  hearing  on  April  3,    1964 
appellant  expressed  an  unwillingness  to  bear  arms  on  behalf  of  the 
United  States  against  Cuba  or  against  any  other  Spanish-speaking 
country  [R.    68-69;    Exhibit  1,    page  37],     This  alone  would  be 
sufficient  to  justify  the  Court  in  concluding  that  appellant  was  not 
then  attached  to  the  principles  of  the  Constitution  of  the  United 
States  and  well  disposed  to  the  good  order  and  happiness  of  the 
United  States  [Cf.    In  Re  Krause's  Petition,    159  F.    Supp.    687  (S.  D. 
Ala.    1958);    In  Re  Mac  Kay,    71  F.    Supp.    397  (N.  D.    Ind.    1947); 
compare,    Girouard  v.    United  States,    328  U.S.    61  (1945)]. 

The  rule  in  Girouard  v.    United  States,    supra,    has  no 
applicability  to  this  case,    since  appellant  did  not  claim  to  be  a 
conscientious  objector  on  religious  grounds  [See  In  Re  Mac  Kay, 
supra];     and  Thompson  v.    Immigration  and  Naturalization  Service, 
332  F.  2d  167,    169-170,    cited  by  appellant  [Br.    29]  is  distinguishable. 
In  Thompson;    the  question  concerning  military  service  was  so  far 
fetched  that  petitioner's  equivocal  response  had  no  real  significance. 
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On  the  other  hand,    appellant's  unwillingness  during  1964  to  bear 
arms  against  Cuba  was  extremely  significant,   particularly  in  the 
wake  of  the  Cuban  missile  crisis. 

Appellant  was  not  denied  naturalization  because  of  his 
membership  in  Fair  Play  For  Cuba  or  any  other  organization. 
Thus,    Thompson  v.    Immigration  and  Naturalization  Service,    supra, 
and  Scythes  v.    Webb,    307  F.  2d  905  (7th  Cir.    1962),    relied  upon 
by  appellant  [Br.    29-34]  are  inapposite.     It  was  appellant's  activi- 
ties,   beliefs,    and  state  of  mind,    rather  than  membership  in  any 
organization,    which  led  the  District  Court  to  conclude  that  he  had 
not  met  the  tests  for  naturalization. 

During  the  final  hearing  before  the  District  Court  appellant 
testified  that  he  was  in  a  "mixed  up  stage"  during  his  deportation 
hearing  in  1964  and  didn't  know  where  he  stood  [R.  T.    157].     Appel- 
lant said  that  he  now  knows  where  he  stands  and  that  he  is  now 
willing  to  bear  armis  on  behalf  of  the  United  States  and  to  uphold 
the  Constitution  of  the  United  States  without  any  mental  reservations 
whatsoever  [R.  T.    139-140,    157,    159].     Assuming  this  to  be  true, 
the  District  Court  was  nevertheless  justified  in  denying  appellant's 
naturalization;    since  Section  316(a)  of  the  Immigration  and  Nation- 
ality Act  requires  a  petitioner  for  naturalization  to  be  attached  to 
the  principles  of  the  Constitution  of  the  United  States  and  well 
disposed  to  the  good  order  and  happiness  of  the  United  States  for 
five  years  immediately  preceding  the  date  of  filing  his  petition. 
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Ill 

APPELLANT  WAS  NOT  DENIED  A   FAIR   HEAR- 
ING. 


Appellant  argues  that  the  decision  of  the  Supreme  Court 
required  that  his  deportation  proceedings  and  the  order  of  deporta- 
tion outstanding  against  him  be  vacated;    that  the  naturalization 
examiner  erred  in  denying  his  motion  to  vacate  the  deportation 
order;    and  that  the  District  Court  also  failed  to  consider  the  effect 
of  the  Supreme  Court  decision  [Br.    7,   46-49].     Appellant  presented 
essentially  the  same  argument  to  this  Court  in  No.    19,  351  in  his 
Memorandum  on  Behalf  of  Petitioner  in  Opposition  to  Suggested 
Order  of  U.    S.   Attorney,    Prepared  and  Submitted  in  Response  to 
This  Court's  Directive.     Appellant  submitted  an  order  to  this  Court 
In  No.    19,  351  which  provided  for  the  deportation  proceedings  to  be 
"vacated  and  set  aside".     However,    this  Court  did  not  approve 
appellant's  proposed  order,    but  instead  approved  the  order  sub- 
mitted on  behalf  of  the  Immigration  and  Naturalization  Service  [See 
Exhibit  8]. 

In  any  event,    neither  the  naturalization  examiner,    nor  the 
District  Court  sitting  as  a  naturalization  court,    had  power  to  set 
aside  the  deportation  order  against  appellant  [See  Duenas  v.    United 
States,    330  F.  2d  726,    727-728  (9th  Cir.    1964)].     As  discussed 
under  Part  I  of  Argument,    supra,    we  do  not  believe  that  appellant's 
naturalization  was  barred  by  the  provisions  of  Section  318  of  the 
Immigration  and  Nationality  Act  even  though  an  order  of  deportation 
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is  outstanding  against  him. 

Appellant  apparently  contends  that  the  record  of  his  deporta- 
tion proceedings  should  not  have  been  received  in  evidence  [Br.    7, 

4/ 
46,    49].   — '     Insofar  as  appellant's  contention  is  based  upon  his 

claim  that  the  deportation  proceedings  should  have  been  vacated, 
it  has  been  answered  in  the  preceding  paragraphs.     Insofar  as 
appellant's  contention  is  based  upon  the  fact  that  he  was  not  repre- 
sented by  counsel  during  his  deportation  hearing,    it  was  answered 
by  this  Court  in  Millan-Garcia  v.    INS,    343  F.  2d  825  (9th  Cir.  1965), 
judgment  vacated  and  case  remanded  on  other  grounds,    382  U.  S. 
69  (1965).     Appellant's  testimony  during  his  deportation  hearing 
was  clearly  relevant  and  otherwise  admissible. 

Appellant  argues  that  he  was  denied  a  fair  hearing  because 
of  the  naturalization  examiner's  participation  in  the  proceedings 
before  the  District  Court  [Br.    39,    et  seq.  ].     During  the  final  hear- 
ing appellant  called  the  naturalization  examiner  as  a  witness  and 
questioned  him  exhaustively  concerning  the  reasons  for  his  recom- 
mendation [R.  T.    76-131].     Appellant  also  devoted  a  considerable 
portion  of  his  opening  brief  in  discussing  the  naturalization  exam- 
iner's testimony  [Br.    21-27]. 

In  the  first  place,   the  decision  of  the  Supreme  Court  in 
United  States  v.    Morgan,    313  U.S.    409,    422  (1941)  indicates  that 
it  may  have  been  improper  to  call  the  naturalization  examiner  as 


4/  Exhibit  3  appears  to  contain  the  deportation  hearing  for 

March  24,    1964  only;    although  the  record  of  the  deportation 
hearing  for  April  3,    1964  was  undoubtedly  before  the  District  Court, 
since  it  is  referred  to  in  that  Court's  opinion  [C.  T.    11,    12]. 
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a  witness  and  to  probe  his  mental  processes  [See  also,   Air  Line 
Pilots'  Association,    International  v.   Quesada,    286  F.  2d  319  (2nd 
Cir.    1961);    Securities  &  Exchange  Commission  v.    Shasta  Minerals 
and  Chemical  Co.  ,    36F.R.D.    23  (D.  C.    Utah  1941)]. 

But  more  important,    appellant's  argument  entirely  miscon- 
ceives the  nature  of  the  final  hearing  before  the  District  Court. 
Where,    as  in  the  case  at  bar,    a  final  hearing  is  held  in  open  court, 
such  a  hearing  is  a  trial  de  novo,    and  the  District  Court  makes  its 
own  findings  upon  the  evidence  adduced  before  it,    rather  than 
merely  reviewing  the  proposed  findings  of  the  naturalization  exam- 
iner [See  Section  336  of  the  Immigration  and  Nationality  Act,    8 
U.S.  C.    §1447;    Application  of  Murra,    178  F.  2d  670  (7th  Cir.    1950); 
Application  of  Murra,    166  F.  2d  605  (7th  Cir.    1948);    compare:    In 
Re  Jow  Gin,    175  F.  2d  299  (7th  Cir.    1949)]. 

Appellant  complains  that  the  naturalization  examiner  actively 
participated  as  an  advocate  in  the  District  Court  and  as  such 
undoubtedly  influenced  the  District  Court's  decision  [Br.    39-41]. 
This  is  no  cause  for  complaint.     This  is  exactly  what  the  statute 
contemplates.     While  Section  335  of  the  Immigration  and  Nationality 
Act,    8  U.  S.  C.    §  1446  provides  for  the  preliminary  examination  of 
naturalization  petitioners  by  Service  employees  designated  by  the 
Attorney  General  and  for  their  recommendation  to  the  court;    under 
Section  336(d),    8  U.  S.  C.    §  1447(d),    the  Attorney  General  has  the 
right  to  appear  at  the  final  naturalization  hearing  before  the  court, 
to  cross  examine  the  petitioner,    etc.     In  such  an  adversary  pro- 
ceeding,   the  naturalization  examiner  (who  represents  the  Attorney 
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General)  appears  not  in  a  quasi-judicial  capacity  but  as  an  advocate. 

It  is  to  be  expected  that  the  naturalization  examiner  will 
try  to  persuade  the  court,   just  as  the  attorney  for  the  petitioning 
alien  will  try  to  persuade  the  court.     This  does  not  detract  from  due 
process,    since  the  naturalization  examiner's  recommendation  is  not 
binding  on  the  court.     The  hearing  is  de  novo  and  the  court  makes 
its  own  decision  on  the  evidence  before  it.     The  District  Court  in 
the  present  case  categorically  stated  that  it  had  "arrived  at  its 
judgment  independently  of  any  findings  and  recommendation  of  the 
naturalization  examiner"  [C.  T.    3;    see  also  266  F.    Supp.    at  p.    547]. 
There  is  no  reason  to  impugn  this  assertion  by  the  court. 


CONCLUSION 

WHEREFORE,   for  the  reasons  set  forth  above,    it  is  respect- 
fully submitted  that  the  order  of  the  District  Court  denying  appellant's 
petition  for  naturalization  should  be  affirmed. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR.  , 
United  States  Attorney, 

FREDERICK  M.    BROSIO,    JR.  , 

Assistant  U.   S.   Attorney, 
Chief  of  Civil  Division, 

JAMES   R.   DOOLEY, 

Assistant  U.   S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/       James  R.   Dooley 


JAMES  R.  DOOLEY 
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APPENDIX   "A 

Section  318  of  the  Immigration  and  Nationality  Act,    8  U.  So  Co 
§  1429,    provides  in  pertinent  part: 

"  .    0    o   Notwithstanding  the  provisions  of  section 
405(b),    and  except  as  provided  in  sections  327  and 
328  no  person  shall  be  naturalized  against  whom  there 
is  outstanding  a  final  finding  of  deportability  pursuant 
to  a  warrant  of  arrest  issued  under  the  provisions  of 
this  or  any  other  Act;     and  no  petition  for  naturalization 
shall  be  finally  heard  by  a  naturalization  court  if  there 
is  pending  against  the  petitioner  a  deportation  proceed- 
ing pursuant  to  a  warrant  of  arrest  issued  under  the 
provisions  of  this  or  any  other  Act.    .    «    .  " 

Section  329  of  the  Immigration  and  Nationality  Act,    8  Uo  So  C< 
§  1440,    provides  in  pertinent  part: 

"SEC.    329.     (a)    Any  person  who,    while  an  alien 
or  a  noncitizen  national  of  the  United  States,    has  served 
honorably  in  an  active-duty  status  in  the  military,    air 
or  naval  forces  of  the  United  States  during  either  World 
War  I  or  during  a  period  beginning  September  1,    1939, 
and  ending  December  31,    1946,    or  during  a  period 
beginning  June  25,    1950,    and  ending  July  1,    1955,    and 
who,    if  separated  from  such  service,   was  separated 
under  honorable  conditions,    may  be  naturalized  as 

A-1. 


provided  in  this  section  if  (1)  at  the  time  of  enlistment 
or  induction  such  person  shall  have  been  in  the  United 
States,   the  Canal  Zone,   America  Samoa,    or  Swains 
Island,   whether  or  not  he  has  been  lawfully  admitted 
to  the  United  States  for  permanent  residence,    or  (2)  at 
any  time  subsequent  to  enlistment  or  induction  such 
person  shall  have  been  lawfully  admitted  to  the  United 
States  for  permanent  residence.    .    .    . 

"(b)         A  person  filing  a  petition  under  sub- 
section (a)  of  this  section  shall  comply  in  all  other 
respects  with  the  requirement  of  this  title,    except 
that  -- 

(1)  he  may  be  naturalized  regardless 
of  age,  and  notwithstanding  the  provisions  of 
section  331  of  this  title; 

(2)  no  period  of  residence  or  specified 
period  of  physical  presence  within  the  United 
States  or  any  State  shall  be  required; 

(3)  the  petition  for  naturalization  may 
be  filed  in  any  court  having  naturalization 
jurisdiction  regardless  of  the  residence  of  the 
petitioner; 

(4)  service  in  the  military,    air,    or  naval 
forces  of  the  United  States  shall  be  proved  by 

a  duly  authenticated  certification  from  the  execu- 
tive department  under  which  the  petitioner  served 

A.9.. 


I 


or  is  serving,   which  shall  state  whether  the 
petitioner  served  honorably  in  an  active-duty 
status  during  either  World  War  I  or  during  a 
period  beginning  September  Ij    1939,    and  ending 
December  31,    1946,    or  during  a  period  beginning 
June  25,    19503    and  ending  July  1.,    1955,    and  was 
separated  from  such  service  under  honorable  con= 
d  it  ions;    and 

(5)    notwithstanding  section  336(c)  of 
this  title,    the  petitioner  may  be  naturalized 
immediately  if  prior  to  the  filing  of  the  petition 
the  petitioner  and  the  witnesses  shall  have 
appeared  before  and  been  examined  by  a  repre- 
sentative of  the  Service. 


y)t,  -Or  .^^  •«•<■   H 
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Section  316  of  the  Immigration  and  Nationality  Act,    8  Uo  S.  Co 
§1427  provides  in  pertinent  part: 

"SEC.    316.     (a)    No  person,    except  as  other- 
wise provided  in  this  title,    shall  be  naturalized  unless 
such  petitioner,    (1)  immediately  preceding  the  date  of 
filing  bis  petition  for  naturalization  has  resided  contin- 
uously,   after  being  lawfully  admitted  for  permanent 
residence,    within  the  United  States  for  at  least  five 
years  and  during  the  five  years  immediately  preceding 
the  date  of  filing  his  petition  has  been  physically  present 


therein  for  periods  totaling  at  least  half  of  that  time, 
and  who  has  resided  within  the  State  in  which  the 
petitioner  filed  the  petition  for  at  least  six  months, 
(2)    has  resided  continuously  within  the  United  States 
from  the  date  of  the  petition  up  to  the  time  of  admis- 
sion to  citizenship,    and  (3)    during  all  the  periods 
referred  to  in  this  subsection  has  been  and  still  is 
a  person  of  good  moral  character,    attached  to  the 
principles  of  the  Constitution  of  the  United  States, 
and  well  disposed  to  the  good  order  and  happiness 
of  the  United  States. 


A       A 
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No.  22,026 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


John  A.  Metheany, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Arizona 

Brief  for  Appellant 


JURISDICTIONAL  STATEMENT 

In  September  of  1962  the  Appellant  John  A.  Metheany 
was  indicted  on  one  count  of  concealment  of  assets  in 
bankruptcy  and  four  counts  alleging  the  making  of  a  false 
oath.  He  was  indicted  along  with  a  co-defendant,  Gr.  Ronald 
Dotson,  who  was  indicted  for  concealment  of  assets  (not 
the  same  assets  that  the  appellant  allegedly  concealed). 
In  March  of  1964  the  Defendant  and  his  co-defendant  were 
convicted  on  all  counts  by  a  jury  in  Phoenix,  Arizona,  in 
the  United  States  District  Court  for  the  District  of  Ari- 
zona. The  co-defendant  G.  Ronald  Dotson  received  a  sen- 
tence of  probation  and  the  court  sentenced  the  Defendant 
Metheany  to  two  years  in  the  custody  of  the  Attorney 
General.  The  Defendant-Appellant  Metheany  was  admitted 
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to  bail  pending  appeal  and  did  file  a  Notice  of  Appeal  and 
did  argiie  and  have  his  counsel  orally  argue  before  this 
Court  on  June  7,  1965.  The  co-defendant  Dotson  did  not 
appeal  and  has  subsequently  been  released  from  probation. 
In  August,  196.6,  this  Court  reversed  the  conviction  of  the 
District  Court  on  the  grounds  that  severance  should  have 
been  granted  in  the  first  trial.  See  Metlieamy  v.  United 
States  of  America,  365  F.2d  90  (CCA.  1966).  Subse- 
quently, the  Honorable  William  Mathes  was  assigned  by 
this  Court  to  preside  at  the  trial.  Prior  to  the  trial  and 
motion  by  the  Appellant  the  concealment  count  was  severed 
from  the  four  false  oath  counts.  The  concealment  count 
was  tried  by  a  jury  before  Judge  Mathes  on  February  6, 
1967  and  continued  until  February  8,  1967,  when  the  jury 
brought  in  a  verdict  of  not  guilty  as  to  the  concealment 
count.  On  February  8,  1967,  the  jury  had  been  impaneled 
and  was  sitting  in  the  case  concerning  the  four  counts  of 
false  oath,  a  violation  of  Title  18,  U.S.C  Section  152. 
Before  the  conclusion  of  the  trial.  Judge  Mathes  declared 
a  mistrial  on  February  10,  1967.  The  false  oath  counts 
case  was  reset  for  trial  on  July  17,  1967,  and  did  go  to 
trial.  The  case  went  to  the  jury  for  deliberation  on  the 
four  false  oath  counts  on  July  19,  1967,  and  the  jury 
returned  a  verdict  of  guilty  as  to  three  of  the  four  false 
oath  counts  (Counts  3,  4  and  6  of  the  indictment)  and  not 
guilty  as  to  Count  5  on  July  20,  1967.  The  defendant  waived 
time  as  to  sentencing  and  was  sentenced  on  July  20,  1967 
at  2:00  P.M.  The  Defendant-Appellant  was  sentenced  to 
the  custody  of  the  Attorney  General  of  the  United  States 
for  a  period  of  tAvo  years  for  each  of  the  counts  as  to 
which  he  was  found  guilty,  the  sentences  to  run  concur- 
rently. The  Court  further  ordered  that  the  Defendant  was 
to  become  eligible  for  parole  at  such  time  as  the  Board 
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of  Paroles  may  determine.  The  Court  entered  an  order 
denying  bail  on  the  grounds  that  the  appeal  was  frivolous 
and  taken  for  the  purpose  of  delay  within  the  meaning  of 
Sub-section  2  of  Section  A  of  Rule  46  of  the  Rules  of 
Criminal  Procedure.  Subsequently  this  Court,  the  Ninth 
Circuit  Court  of  the  Court  of  Appeals,  admitted  the  De- 
fendant to  bail  and  he  is  presently  at  liberty  on  bail. 

This  matter  is  before  this  Court  pursuant  to  Title  28 
U.S.C,  Section  1291. 

STATEMENT  OF  THE  CASE 

Albert  Sandoval  was  associated  with  Quality  Upholstery 
in  1952  (Vol.  1,  Page  23).  Ron  Dotson  ran  the  business 
and  Sandoval  owned  stock  in  the  corporation  (Vol.  1,  Page 
24).  There  was  a  meeting  held  in  Mr.  Metheany's  office 
between  Mr.  Metheany,  Ron  Dotson,  Albert  Sandoval  and 
his  father,  Ignacio  Sandoval  (Vol.  1,  Page  24).  They  dis- 
cussed the  outstanding  accounts  of  Quality  Upholstery 
(Vol.  1,  Pages  24-27),  and  Albert  Sandoval  ended  up  giving 
a  check  to  Mr.  Metheany  for  $5,800.00  (Vol.  1,  Page  27). 
He  received  an  accounting  of  the  funds  (Vol.  1,  Page  29). 
Mr.  Sandoval  in  all  gave  over  Fifty  Thousand  DoUars  to 
the  corporation  (Vol.  1,  Page  33).  The  fall  of  1960  Meth- 
eany visited  Sandoval  at  his  home  in  Gardenia.  It  would 
have  been  the  10th  of  December,  1960.  Mr.  Metheany  told 
Sandoval  that  he,  Metheany,  was  going  to  return  some  of 
the  money  on  the  Marko  and  Sun  Drapery  checks  and  he 
gave  a  check  to  Sandoval  for  $1,285.80  (Vol.  1,  Pages 
35-36).  Sandoval  testified  that  he  sold  the  fifty  per  cent 
of  the  stock  he  owned  (Vol.  1,  Pages  44-45).  There 
was  a  special  meeting  of  the  Board  of  Directors  and  a 
Note  drafted  on  April  28,  1960.  Sandoval  testified  some- 
thing was  said  about  selling  it  to  Sally  Dotson  (Vol.  1,  Page 
47).  Sandoval  was  willing  to  sell  his  stock  to  Sally  Dotson 
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for  $100.00  (Vol.  1,  Page  49)  and  a  Bill  of  Sale  was  drawn 
up  by  Metlieanj'  (Vol.  1,  Page  49).  Sandoval  also  testified 
that  he  got  a  promissory  note  from  Sally  Dotson  for 
$100.00  (Vol.  1,  Page  50).  Government's  Exhibit  13.  San- 
doval testified  that  he  mailed  the  stock  certificates  back 
to  Mr.  Metheany  (Vol.  1,  Page  52).  There  is  much  confusion 
as  to  whether  or  not  the  stock  certificate  was  actually 
mailed  back  (Vol.  1,  Pages  57-58).  Sandoval  paid  Metheany 
$750.00  for  personally  representing  him  and  $750.00  for 
taking  care  of  the  claims  (Vol.  1,  Page  60).  Sandoval  was 
advised  that  there  might  be  taxes  unpaid  and  insufficient 
funds  checks  and  liability  for  the  labor  and  employees  who 
had  not  been  paid.  The  Bill  of  Sale  for  the  stock  was  never 
located  if  indeed  there  was  one  (Vol.  1,  Page  66). 

Ira  J.  Bergman  testified  that  he  received  a  telephone 
call  in  June  of  1960  from  Metheany  (Vol.  1,  Page  68), 
relative  to  a  corporate  bankruptcy  (Vol.  1,  Page  69),  and 
that  he  met  Mr.  Dotson  in  his  office  (Vol.  1,  Page  70).  Ira 
Bergman  testified  the  schedules  were  brought  to  him  all 
prepared  (Vol.  1,  Page  71).  Mr.  Bergman  had  no  further 
contact  with  Mr.  Metheany  concerning  these  matters  (Vol. 
1,  Page  72).  Mr.  Bergman  never  told  Metheany  that  he 
was  representing  Quality  Upholstery  (Vol.  1,  Page  72). 
Mr.  Bergman  further  testified  that  he  couldn't  remember 
Mr.  Metheany  ever  being  present  when  he  represented 
Quality  Upholstery  (Vol.  1,  Page  73). 

Bob  Lukas  testified  that  he  is  an  attorney  (Vol.  1,  Page 
76),  that  Metheany  called  him  to  be  the  receiver  and  trustee 
(Vol.  1,  Page  77).  Lukas  was  aware  of  checks  that  Metheany 
had  written  (Vol.  1,  Page  78),  and  asked  his  attorney  to 
get  the  checks  from  Metheany  (Vol.  1,  Page  79).  A  petition 
for  turn  over  order  was  filed  (Vol.  1,  Page  79).  The  can- 
celled checks  were  turned  over  to  Lulvas  as  the  result  of 
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the  hearing  (Vol.  1,  Page  84).  Two  photostatic  copies  of 
the  checks  were  turned  over  to  Lukas  (Vol.  1,  Page  85). 
These  checks  were  admitted  over  objections  (Vol.  1,  Pages 
85-86).  10-B  is  the  Sun  Drapery  check  and  10-A  is  the 
Marko  Fabric  check  (Vol.  1,  Pages  87-88).  Lukas  had  dis- 
cussed the  existence  of  these  two  checks  prior  to  receiving 
them  (Vol.  1,  Page  90). 

Joe  Miller  testified  that  he  is  a  lawyer  (Vol.  1,  Page 
96).  He  knows  the  defendant  (Vol.  1,  Page  97),  and  a  few 
weeks  before  the  Petition  in  Bankruptcy  was  filed  he 
contacted  Mr.  Metheany  (Vol.  1,  Pages  97-98). 

Donald  Elert  testified  that  he  is  a  salesman,  or  was  a 
salesman  and  purchased  furniture  and  drapes  from  Qual- 
ity Upholstery.  As  late  as  May,  1960,  he  heard  from 
Metheany  about  paying  the  bill  (Vol.  1,  Pages  102-103). 

Beverly  Jackson  testified  that  she  was  a  teller  in  the 
Bank  (Vol.  1,  Page  109)  and  knew  the  Defendant  John  A. 
Metheany.  She  testified  that  there  was  one  item  on  the 
tape  for  $510.00  and  one  item  for  $138.74  (Vol.  1,  Page  112). 

Jim  Thorpe  testified  that  he  was  employed  by  the  First 
National  Bank  (Vol.  1,  Page  114).  He  testified  that  certain 
of  these  checks  were  microfilmed  on  both  the  front  and 
the  back  (Vol.  1,  Page  116). 

Franklin  Victor  testified  for  the  Government  (Vol.  1, 
Page  124).  He  purchased  accounts  receivable  from  Quality 
Upholstery  (Vol.  1,  Page  125-126). 

Jim  Thorpe  testified  as  to  a  deposit  slip  (Vol.  1,  Page 
127). 

Richard  F.  North  testified  (Vol.  1,  Page  134).  He  testi- 
fied that  Metheany  gave  him  a  check  as  part  pa^Tnent  on 
the  Quality  Upholstery  account  (Vol.  1,  Page  135),  and 
that  this  was  given  to  him  on  May  17,  1960. 

Wilbur  Myers  testified  that  he  received  a  check  from 
Metheany  dated  May  18,  1960  (Vol.  1,  Page  139). 
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Thomas  Gearty,  an  F.B.T.  Agent  testified  as  to  the  $58,- 
000.00  in  Trust  Account  checks  (Vol.  1,  Pages  145-154). 

Ronald  Dotson  testified  for  the  Government  (Vol.  1,  Page 
188).  Dotson  testified  that  around  April  29,  1960,  he, 
]\Ietlieany,  Sandoval  and  Sandoval's  father  arranged  that 
Mr.  Sandoval  transfer  the  stock  of  Sandoval  to  Dotson's 
wife  Sally  for  $100.00.  Dotson  then  began  to  testify  about 
the  Sun  Drapery  and  Marko  Fabric's  checks  (Vol.  1,  Page 
198-202).  These  questions  regarding  the  Government's  Ex- 
hibits 10-A  and  10-B  which  are  the  Marko  Fabric  and  Sun 
Drapery's  checks  were  asked  and  answered  over  the  objec- 
tion of  counsel  for  the  Defendant.  (Vol.  1,  Pages  198-200). 
The  Court  explained  to  the  jury  that  the  charge  of  con- 
cealment against  Mr.  Metheany  was  separated  from  the 
false  oaths  (Vol.  1,  Page  207),  and  that  the  jury  found 
him  not  guilty  on  the  false  oath  cases  (Vol.  1,  Page  207). 
Ronald  Dotson  was  called  by  the  Government  as  a  rebuttal 
witness  and  testified  that  Government's  Exhibit  Number 
38,  the  Promissory  Note  in  the  amount  of  $1,000.00,  was 
payable  to  Mr.  Frank  GrafP  (Vol.  II,  Page  321).  This  par- 
ticular Exhibit  and  the  testimony  concerning  it  is  i^articu- 
larly  important  because  it  links  Metheany  with  Dotson  by 
showing  the  borrowing  of  the  funds  from  Graff  in  order 
to  pay  Sandoval  back  the  $1,285.80.  Exhibit  Nimiber  38 
was  admitted  into  evidence  over  the  objection  of  the  De- 
fendant's counsel  (Vol.  II,  Page  316).  This  is  a  particularly 
damaging  and  prejudicial  exhibit. 

SPECIFICATIONS  OF  ERROR 

1.  The  Court  erred  in  refusing  to  grant  Defendant's 
requested  instruction  Number  4  which  reads  as  follows : 

"You  are  further  instructed  that  due  to  the  fact  that 
there  is  no  evidence  in  this  case  that  the  stock  certifi- 
cates were  transferred  on  the  stock  register  books 
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of  the  corporation,  that  there  was  no  purchase  and 
sale  agreement  for  the  stock  and  that  there  is  no  evi- 
dence that  the  stock  was  properly  endorsed  and  new 
stock  certificates  issued.  Therefore,  you  are  instructed 
that  there  was  not  a  valid  and  legal  transfer  of  stock 
from  Albert  Sandoval  to  Sally  Dotson." 

The  instruction  refused  was  objected  to  because  there  were 
not  facts  sufficient  to  show  that  there  was  a  valid  and  legal 
transfer  of  the  Sandoval  stock  as  implied  in  the  indictment 
(Vol.  3,  Page  399). 

2.  The  court  was  in  error  in  not  granting  defendant's 
requested  instruction  Number  1  which  reads  as  follows : 

"You  are  further  instructed  that  there  can  be  no  lawful 
conviction  in  a  false  oath  case  such  as  this  when  an 
answer  of  the  defendant  under  oath  to  a  question  pro- 
pounded to  him  is  literally  accurate,  technically  re- 
sponsive or  legally  truthful." 

The  objection  to  the  court's  refusal  to  grant  this  instruc- 
tion was  made  on  Page  399. 

3.  It  was  plain  error  for  the  defendant  to  be  charged 
as  he  was  in  counts  three  and  four  of  the  indictment  as 
those  counts  are  contradictory  of  each  other  and  further- 
more amount  to  semantical  dichotomys. 

4.  It  was  error  for  the  court  to  admit  evidence  relating 
to  the  alleged  crime  of  concealment  of  assets. 

ARGUMENT  I 

The  Court's  refusal  to  grant  Defendant's  Requested  In- 
struction Number  4  constituted  reversible  error  and  re- 
quires a  new  trial.  This  argument  goes  to  Count  VI  of  the 
indictment  where  the  Defendant-Appellant  Metheany  was 
asked : 

"to  whom  did  he  dispose  of  his  stock?" 
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and  the  Defendant  gave  the  answer: 
"I  don't  know  your  honor." 

Defendant's    Requested    Instruction    Number   4    reads    as 

follows : 

"You  are  further  instructed  that  due  to  the  fact  that 
there  is  no  evidence  in  this  case  that  the  stock  certifi- 
cates were  transferred  on  the  stock  register  books 
of  the  corporation,  that  there  was  no  purchase  and 
sale  agreement  for  the  stock  and  that  there  is  no  evi- 
dence that  the  stock  was  properly  endorsed  and  new 
stock  certificates  issued.  Therefore,  you  are  instructed 
that  there  was  not  a  valid  and  legal  transfer  of  stock 
from  Albert  Sandoval  to  Sally  Dotson." 

The  objection  to  the  refusal  to  grant  this  instruction  is  in 
Volume  III,  Page  399.  There  is  no  evidence  whatsoever  to 
indicate  that  Albert  Sandoval's  stock  certificate  was  en- 
dorsed; in  the  prior  trial  he  testified  he  really  couldn't 
remember  what  happened  to  the  stock  certificate  and  at 
the  i)resent  trial  he  testified  that  he  sent  it  to  Metheany 
(Vol.  1,  Pages  57-58).  Metheany  testified  that  he  did  not 
have  the  stock  register  book,  that  he  did  not  have  the  stock 
minute  book  (Vol.  II,  Page  268).  Sally  Dotson  did  not 
testify  that  she  received  a  new  stock  certificate  or  the  old 
stock  certificate.  There  was  no  new  stock  certificate  issued 
and  although  Sandoval  testified  about  a  Bill  of  Sale,  none 
was  introduced.  Therefore,  since  the  stock  certificate  itself 
was  not  introduced  there  was  no  evedince  that  it  Avas  en- 
dorsed, nor  is  there  any  evidence  that  same  was  delivered. 
Yet  the  Court  refused  to  grant  Defendant's  Requested  In- 
struction Number  4.  Arizona  has  the  Uniform  Stock  Trans- 
fer Act.  Art.  10,  Sec.  231  of  the  Arizona  Revised  Statutes 
reads  as  follows : 
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"Transfer  of  certificates  and  shares. 
A.     Title  to  a  certificate  and  to  the  shares  repre- 
sented thereby  can  be  transferred  only: 

1.  By  delivery  of  the  certificate  endorsed  either 
in  blank  or  to  a  specified  person  by  the  per- 
son appearing  by  the  certificate  to  be  owner 
of  the  shares  represented  thereby. 

2.  By  delivery  of  the  certificate  and  a  separate 
document  containing  a  written  assignment 
of  the  certificate  or  a  power  of  attorney  to 
sell,  assign  or  transfer  the  certificate,  or  the 
shares  represented  thereby,  signed  by  the 
person  appearing  by  the  certificate  to  be  the 
owner  of  the  shares  represented  thereby. 
Such  assignment  or  power  of  attorney  may 
be  either  in  blank  or  to  a  specified  person. 

3.  The  provisions  of  this  Section  shall  be  appli- 
cable although  the  charter  or  articles  of  in- 
corporation or  code  of  regulations  or  by- 
laws of  the  corporation  issuing  the  certificate 
and  the  certificate  itself  provides  that  the 
shares  represented  thereby  shall  be  transfer- 
able only  on  the  books  of  the  corporation  or 
shall  be  registered  by  registrar  or  trans- 
ferred by  a  transfer  agent." 

There  was  certainly  no  evidence  at  the  trial  that  the  De- 
fendant-Appellant Metheany  was  a  registrar  or  a  transfer 
agent  of  the  corporation  even  if  he  did  receive  the  stock 
certificate  from  Sandoval  of  which  there  is  no  evidence. 
The  provision  of  the  Uniform  Stock  Transfer  Act  that  title 
to  stock  can  be  transferred  "only"  by  endorsement  of  the 
certificate  or  by  a  separate  written  assignment  makes  one 
or  the  other  necessary  to  effectuate  a  transfer  of  title  to  the 
stock.  Longworth  v.  East  River  National  Bank,  160  App. 
Div.  737,  145  N.Y.  State  1051.  Affirmed  220  N.Y.  718,  116 
N.E.  1058.  Uniform  Stock  Transfer  Act,  Art.  1, 10-231  ARS. 
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It  has  been  held  that  under  the  provisions  of  the  Uniform 
Stock  Transfer  Act  delivery  of  the  certificate  is  essential 
to  a  transfer  of  the  legal  title  to  the  stock.  Brennan  v.  W.  A. 
Wills,  LTD.  (C.A.  10  Colo.)  263  E.2d  Certiori  denied  3G0 
U.S.  902,  3  L.Ed.2d  1254,  79  Sup.  Ct.  1284;  Johnson  v. 
Johnson,  300  Mass.  24,  13  N.E.2d  788. 

ARGUMENT  II 

The  Court  was  in  error  in  not  granting  Defendant's  Re- 
quested Instruction  Number  1.  In  vol.  3,  Page  399  of  the 
Transcript  the  Defendant-Appellant  made  timely  objection 
to  the  Court's  refusal  to  grant  Defendant's  Requested  In- 
struction Number  1.  Defendant's  Requested  Instruction 
Number  1  reads  as  follows: 

"You  are  further  instructed  that  there  can  be  no  law- 
ful conviction  in  a  false  oath  case  such  as  this  when 
an  answer  of  the  Defendant  under  oath  to  a  question 
propounded  to  him  is  literally  accurate,  technically 
responsive  or  legally  truthful." 

Certainly  that  particular  instruction  was  applicable  in  this 
case  as  to  the  three  counts  on  which  the  Defendant  was 
found  guilty  gecause  the  Defendant's  contention  always 
was  that  these  answers  given  by  him  were  legally  truthful, 
literally  accurate  and  technically  responsive.  This  Defend- 
ant's Requested  Instruction  Number  1  is  certainly  an  appli- 
cable rule  of  law  as  laid  down  in  Smith  v.  United  States, 
(CCA.  6,  1948),  169  F.2d,  118,  at  page  121.  There  the 
Court  said: 

"There  can  be  no  lawful  conviction  in  a  perjury  case 
when  an  answer  of  the  Defendant  under  oath  to  a  cpies- 
tion  propounded  to  him  is  legally,  truthful,  technically 
responsive  or  literally  accurate." 

This  Court  has  always  applied  that  principle.  See  Hart  v. 
United  States  (CCA.  9,  1942)  131  F.2d  59  at  Page  61. 
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ARGUMENT  III 

Argument  III  was  plain  error  according  to  Rule  52b  of 
the  Federal  Rules  of  Criminal  Procedure,  that  this  Court 
noticed  the  plain  error  as  to  the  contradiction  in  the  indict- 
ment and  the  impossibility  of  the  Defendant  defending  him- 
self against  Counts  III  and  IV  of  the  indictment.  Count 
III  of  the  indictment  is  essentially  that  Mr.  Metheany  gave 
a  false  answer  when  in  response  to  the  question  "Mr. 
Metheany  do  you  recall  the  approximate  date  that  you 
ceased  to  act  as  an  attorney  for  Quality  Upholstery,  Inc.", 
he  said  the  approximate  date  would  be  the  first  of  March. 
The  indictment  charges  when  in  truth  and  in  fact  as  he 
then  well  knew  he  continued  to  be  attorney  for  Quality 
Upholstery  until  on  or  about  June  1,  1960.  In  Count  IV  of 
the  indictment  he  was  charged  with  perjury  because  he 
said  he  only  knew  that  it  was  Ira  Bergman  that  was  the 
attorney  for  that  period  of  time  and  that  was  only  through 
hearsay.  He  had  no  personal  knowledge  of  this.  Well,  it's 
very  simple,  the  Government  introduced  a  great  deal  of 
evidence  to  show  that  it  was  Ira  Bergman  who  was  the 
attorney  for  the  bankrupt  prior  to  June,  1960  when  the 
company  filed  bankruptcy.  The  Government  also  introduced 
evidence  tliat  it  was  Metheany  who  was  the  attorney.  There- 
fore, this  was  the  type  of  question ;  when  did  you  quit  beat- 
ing your  wife  last  week,  because  it  Avas  impossible  for  both 
of  them  to  have  been  the  attorney  at  the  same  time  and 
therefor  it  was  impossible  for  both  of  them  to  have  been 
the  attorney  at  the  same  time  and  therefore  it  was  impos- 
sible for  him  to  defend  himself  against  these  charges.  This 
Court  has  the  authority  to  notice  this  as  plain  error  accord- 
ing to  Silher  v.  United  States,  1962,  370  U.S.  717,  8  L.Ed.2d, 
798,  82  Sup.  Ct.  1287. 
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ARGUMENT  IV 

Evidence  Relative  to  the  Crime  of  Concealment,  of  Which  the 
Defendant  Was  Acquitted,  Was  Improperly  Admitted  in  the 
Defendant's  Perjury  Trial 

The  underlying  doctrine  of  law  upon  which  this  argument 
rests  is  concisely  set  forth  in  Hurst  v.  United  States,  337 
F.2d  678  (5th  Cir.,  1964) 

"There  probably  is  no  better  known  rule  of  common 
law  criminal  practice  than  that  Courts  are  careful  to 
disallow  resort  by  the  prosecution  to  any  kind  of  evi- 
dence of  a  defendant's  evil  character  to  establish  a 
probability  of  his  guilt." 

This  rule  secures  the  Defendant's  right  to  be  tried  for  a 
specific  crime  based  upon  evidence  relevant  only  to  that 
crime,  having  for  its  underpinnings  the  concept  of  funda- 
mental fairness.  This  basic  proposition  has  been  eroded 
by  two  basic  exceptions.  The  first  exception  is  the  use  of 
a  prior  conviction  for  impeachment  purposes.  The  second 
excejition  to  the  rule  excluding  evidence  of  other  miscon- 
duct by  the  Defendant  permits  such  evidence  where  the 
basic  purpose  for  the  introduction  of  such  evidence  is  the 
proof  of  an  essential  element  of  the  crime  and  such  evi- 
dence incidentally  implicates  the  Defendant  in  other  wrong- 
doings. For  example,  in  DeVore  v.  United  States,  368  F.2d 
396  (9th  Cir.  Ct.  of  Appeals  1966),  this  Court  said 

"...  and  it  is  axiomatic  that  evidence  which  tends  to 
prove  a  material  fact  may  be  admitted  even  though  it 
also  discloses  the  commission  of  an  offense  other  than 
the  one  charged." 

The  record  clearly  indicates  in  the  instant  case  that  the 
questioned  evidence  was  not  adduced  for  the  purposes  of 
impeaching  the  Defendant.  We  must  then  view  the  evi- 
dence  to   determine  whether   it   comes  within   the   stated 
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exception,  i.e.,  whether  the  evidence  proves  a  material 
allegation  of  the  crime  charged.  None  of  the  perjury  counts 
relate  to  the  concealment  of  assets.  He  was  not  charged 
with  a  false  oath  that  he  denied  concealing  assets.  In  Biaz- 
Rosendo  v.  United  States,  364  F.2d  941  (9th  Cir.  Ct.  of 
Appeals,  1966),  the  Defendants  appealed  from  a  conviction 
of  a  conspiracy  to  violate  the  laws  of  the  United  States, 
particularly  to  defraud  the  United  States  by  importing 
marijuana  into  the  United  States  from  Mexico;  failing  to 
declare  marijuana  at  the  border  and  to  conceal  the  trans- 
portation of  marijuana  which  had  been  imported  into  the 
United  States  and  secondly  charge  the  appellants  with  aid- 
ing and  abetting  one  Murrillo  to  smuggle  marijuana  into 
the  United  States. 

The  relevant  facts  are  that  on  January  24,  1965,  an 
automobile  in  which  three  persons  other  than  the  Defend- 
ants were  riding  w^as  stopped  and  searched  at  the  border 
and  marijuana  was  found  therein.  Also  found  in  this  car 
was  the  address  of  the  Hollywood  Center  Motel.  All  of 
the  marijuana  except  one  package  was  removed  from  the 
car  and  the  customs  agent  drove  the  car  to  Los  Angeles 
with  one  of  the  original  passengers.  In  Los  Angeles  the 
customs  agent  was  replaced  by  a  Federal  Bureau  of  Nar- 
cotics agent,  who  drove  the  automobile  in  the  company  of 
Murrillo  to  the  Holly^vood  Center  Motel.  The  defendant 
approached  the  car  at  which  time  the  passenger  Murrillo 
had  a  conversation  with  Diaz-Rosendo,  which  conversation 
indicated  that  Diaz-Rosendo  had  the  money  apparently 
to  make  a  purchase.  As  the  defendants  walked  away  from 
the  automobile  toward  an  arranged  meeting,  they  were 
arrested. 

On  the  following  day,  the  automobile  in  which  the  defend- 
ants had  arrived  at  the  scene  was  searched  and  a  small 
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quantity  of  marijuana  was  discovered  therein.  The  evi- 
dence concerning  this  marijuana  was  strongly  objected  to 
at  the  trial.  The  introduction  of  this  evidence  was  found 
by  the  Court  to  require  reversal  and  held  "We  do  not  see 
how,  or  in  what  manner,  it  can  be  said  that  whatever  crime 
may  have  been  committed  in  the  possession,  transportation, 
or  concealment  of  such  marijuana,  it  in  any  way  relates  to 
or  tends  to  prove  the  conmiission  of  the  separate  and  dis- 
tinct crimes  set  forth  in  the  indictment.  The  general  rule 
is  well  established  in  this  circuit,  as  elsewhere,  that  when 
a  defendant  is  on  trial  for  a  specific  offense,  evidence  of 
a  distinct  offense  unconnected  with  that  charged  in  the 
indictment  is  not  admissible."  White  v.  United  States,  192 
F.2d  595,  13  Alaska  513  (9th  Cir.,  1951) ;  Bowie  v.  United 
States,  345  F.2d  605  (9th  Cir.,  1965). 

Applying  this  rule  to  the  instant  case,  Appellant  must 
confess  that  he  is  unable  to  determine  any  material  alle- 
gation of  the  charges  on  which  he  was  tried  which  were 
proved  by  the  admission  of  the  evidence  complained  of. 
After  counsel  for  Appellant  again  asked  for  the  removal 
of  10a  and  10b,  the  Court  said  they  were  introduced  for 
the  limited  purpose  of  showing  state  of  mind  (Vol.  II,  Page 
335).  In  Buatte  v.  United  States,  350  F.2d  395  (9th  Cir., 
1965),  the  Defendant  was  subsequently  charged  with  the 
murder  of  another  person  and  evidence  concerning  the 
first  murder  was  introduced  at  the  second  trial.  In  applying 
the  exception  to  the  general  rule  stated  above,  the  Court 
stated  "The  evidence  that  Buatte  shot  Alice  Sucotti  was 
part  of  the  overall  occurrence.  Moreover,  even  though  the 
murder  conviction  was  set  aside  and  an  acquittal  entered, 
the  evidence  that  Buatte  shot  Alice  Sucotti  was  relevant 
to  show  that  his  shooting  of  Dan  Sucotti  was  not  a  mistake 
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or  accident,  and  it  was  relevant  to  the  issue  of  intent." 
While  Appellant  disagrees  with  the  premise  of  this  finding, 
i.e.,  that  an  acquittal  is  not  a  bar  to  the  use  of  evidence 
in  a  subsequent  trial  as  a  circumstance  showing  guilt,  see 
State  V.  Little,  87  Ariz.  295,  350  P.2d  756  (1960),  Appellant 
does  agree  that  the  evidence  offered  and  objected  to  in  the 
Buatte  case  was  relevant  in  that  this  evidence  indicated 
that  the  defendant  had  not  shot  Dan  Sucotti  by  mistake  or 
accident,  nor  did  he  do  it  unintentionally. 

We  strongly  urge  this  Court,  in  examining  the  instant 
case,  to  compare  it  with  the  facts  in  DeVore  v.  United 
States,  supra.  It  is  obvious  from  such  a  comparison  that 
the  conclusion  reached  in  DeVore,  that  such  evidence  was 
prejudicial  and  required  reversal,  must  be  the  identical 
conclusion  reached  in  the  instant  case. 

When  such  an  examination  of  the  evidence  in  the  instant 
case  is  made  and  the  conclusion  arrived  at  that  the  prejudice 
to  the  defendant  far  outweighed  the  benefit  to  the  prose- 
cution, the  additional  fact  is  added  that  this  defendant 
was  acquitted  of  the  crime  of  concealment,  it  becomes 
increasingly  clear  that  the  evidence  should  not  have  been 
admitted.  See  State  v.  Little,  supra,  at  page  763  of  the 
Pacific  Eeporter.  The  Arizona  Supreme  Court  held,  in 
State  V.  Little,  supra,  "the  fact  of  an  acquittal,  we  feel, 
when  added  to  the  tendency  of  such  evidence  to  prove  the 
defendant's  bad  character  and  criminal  potencities,  lowers 
the  scale  on  the  side  of  inadmissibility  of  such  evidence." 
The  Arizona  Supreme  Court  went  on  to  say,  at  page  764 
of  the  Pacific  Rejiorter,  "the  verdict  of  acquittal  should 
relieve  the  defendant  from  having  to  answer  again,  at  the 
price  of  conviction  for  that  crime  or  another,  evidence 
which  amounts  to  a  charge  of  a  crime  of  which  he  has  been 
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acquitted."  The  Tenth  Circuit  Court  of  Appeals  in  Welch 
V.  United  States,  371  F.2d  287  (19G6),  propounded  the  fol- 
lowing statement,  at  page  293  of  the  Federal  Reporter, 
"evidence  of  the  connnission  of  crimes  not  charged,  as  such, 
is  not  admissible;  evidence  of  unlawful  conduct  material 
to  the  crime  charged  should  not  be  admitted  if  its  admis- 
sion diverts  the  case  into  a  'trial  within  a  trial'  and  in 
actuality  exposes  defendant  to  a  conviction  for  a  crime 
not  charged."  Appellant  believes  that  this  is  precisely 
what  occurred  at  his  trial  in  the  Court  below.  The  defend- 
ant was  not  only  required  to  defend  for  perjury  charges, 
but  was  also  required  to  defend  for  a  second  tune  the 
concealment  count,  a  procedure  which  the  defendant  be- 
lieves to  be  fundamentally  unfair. 

In  applying  this  balancing  test  to  determine  the  admis- 
sibility of  evidence,  this  Court  determined  in  Reed  v. 
United  States,  364  F.2d  630  (9th  Ct.  App.  1966),  that  the 
defendants  who  were  charged  with  three  counts  of  trans- 
porting kidnapped  persons  in  interstate  commerce  were 
not  erroneously  convicted  based  upon  evidence  showing 
that  they  had,  immediately  preceding  the  kidnapping,  en- 
gaged in  armed  robbery.  The  evidence  clearly  explained 
the  motive  for  the  kidnapping  and  was,  therefore,  properly 
admitted  as  evidence.  With  this  holding  ^ve  agree,  but 
again  point  out  to  this  Court  that  the  admission  into 
evidence  of  testimony  in  documents  relating  to  certain 
checks  described  in  the  concealment  count,  of  which  the 
defendant  was  acquitted,  could  not  in  any  way  shed  light 
or  prove  any  of  the  elements  in  the  charges  of  perjury, 
were  extremely  prejudicial  to  the  defendant,  and  would 
require  reversal  by  this  Court. 
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CONCLUSION 

Therefore,  we  request  that  a  judgment  of  acquittal  be 
entered  and  the  sentence  set  aside  or  in  the  alternative  that 
a  new  trial  be  granted  for  the  trial  court's  error  in  refus- 
ing to  give  certain  instructions  and  for  the  erroneous  ad- 
mission of  evidence. 

Respectfully  submitted, 

Sheldon  Green 

Attorney  for  Appellant 

CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in 
my  opinion  the  foregoing  Brief  is  in  full  compliance  with 
those  rules. 
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JURISDICTIONAL  STATEMENT 

In  September  of  1962  the  Appellant  John  A.  Methe- 
any  was  indicted  on  one  count  of  conceahnent  of  assets 
in  bankruptcy  and  four  counts  alleging  the  making  of 
a  false  oath.  He  was  indicted  along  with  a  co-defendant, 
Gr.  Ronald  Dotson,  who  was  indicted  for  concealment 
of  assets  (not  the  same  assets  that  the  appellant  alleged- 
ly concealed).  In  March  of  1964  the  Defendant  and  his 
co-defendant  were  convicted  on  all  counts  by  a  jury 
in  Phoenix,  Arizona,  in  the  United  States  District 
Court  for  the  District  of  Arizona.  The  co-defendant 
G.  Ronald  Dotson  received  a  sentence  of  probation  and 


the  court  sentenced  the  Defendant  Metheany  to  two 
years  in  the  custody  of  the  Attorney  General.  The  De- 
fendant-AiDpellant  Metheany  was  admitted  to  bail 
pending  apjDeal  and  did  file  a  Notice  of  Appeal  and 
did  argue  and  have  his  counsel  orally  argue  before 
this  Court  on  June  7,  1965.  The  co-defendant  Dotson 
did  not  appeal  and  has  subsequently  been  released 
from  probation.  In  August,  1966,  this  Court  reversed 
the  conviction  of  the  District  Court  on  the  grounds 
that  severance  should  have  been  granted  in  the  first 
trial.  ^eeMetheanij  v.  United  States  of  America,  365 
r.2d  90  (CCA.  1966).  Subsequently,  the  Honorable 
William  Mathes  was  assigned  by  this  Court  to  preside 
at  the  trial.  Prior  to  the  trial  and  motion  by  the  Appel- 
lant the  conceahnent  count  was  severed  from  the  four 
false  oath  comits.  The  concealment  comit  was  tried  by 
a  jury  before  Judge  Mathes  on  February  6,  1967  and 
continued  until  February  8,  1967,  when  the  jury 
brought  in  a  verdict  of  not  guilty  as  to  the  conceal- 
ment count.  On  February  8,  1967,  the  jury  had  been 
impaneled  and  was  sitting  in  the  case  concerning  the 
four  comits  of  false  oath,  a  violation  of  Title  18,  U.S.C 
Section  152.  Before  the  conclusion  of  the  trial,  Judge 
Mathes  declared  a  mistrial  on  February  10,  1967.  The 
false  oath  counts  case  was  reset  for  trial  on  July  17, 
1967,  and  did  go  to  trial.  The  case  went  to  the  jury  for 
deliberation  on  the  four  false  oath  counts  on  July  19, 
1967,  and  the  jury  returned  a  verdict  of  guilty  as  to 
three  of  the  four  false  oath  counts  (Counts  3,  4  and  6 
of  the  indictment)  and  not  guilty  as  to  Count  5  on 
July  20,  1967.  The  defendant  waived  time  as  to  sen- 
tencing and  was  sentenced  on  July  20,  1967  at  2:00 
P.M.  The  Defendant-Appellant  was  sentenced  to  the 
custody  of  the  Attorney  General  of  the  United  States 
for  a  period  of  two  years  for  each  of  the  counts  as  to 


which  he  was  found  guilty,  the  sentences  to  run  con- 
currently. The  Court  further  ordered  that  the  De- 
fendant was  to  become  eligible  for  parole  at  such  time 
as  the  Board  of  Paroles  may  determine.  The  Court 
entered  an  order  denying  bail  on  the  grounds  that  the 
appeal  was  frivolous  and  taken  for  the  purpose  of 
delay  within  the  meaning  of  Sub-section  2  of  Section 
A  of  Rule  46  of  the  Rules  of  Criminal  Procedure.  Sub- 
sequently, this  Court,  the  Ninth  Circuit  Court  of  the 
Court  of  Appeals,  admitted  the  Defendant  to  bail  and 
he  is  presently  at  liberty  on  bail. 

This  matter  is  before  this  Court  pursuant  to  Title 
28  U.S.C,  Section  1291. 

STATEMENT  OF  THE  CASE 

The  Appellant  is  an  attorney  who  resides  in  Phoenix, 
Arizona  (Tr.  266).  The  Appellant  served  as  an  attor- 
ney for  a  concern  known  as  Quality  Upholstery,  Inc. 
prior  to  its  filing  a  petition  in  bankruptcy  (Tr.  267- 
271-272).  One  Albert  L.  Sandoval  served  as  the  Presi- 
dent of  the  concern  mitil  April  of  1960  (Tr.  267).  He 
was  succeeded  by  Ronald  Dotson  (Tr,  267).  On  or 
about  May  27,  1960,  the  Appellant  received  from  Mr. 
Sandoval  the  sum  of  $5800.00,  to  be  used  for  the  pur- 
pose of  paying  various  creditors  of  Quality  Upholstery, 
Inc.  The  funds  were  to  be  used  for  bills  of  Quality 
Upholstery,  Inc.  and  not  Ronald  Dotson  (Tr.  272). 
In  connection  with  this  employment,  the  Appellant, 
on  May  27,  1960,  sent  Mr.  Sandoval  an  accoimting  of 
the  disbursement  of  the  funds  (Tr.  31).  The  letter 
recited  that  the  sum  of  $510  had  been  paid  to  a  con- 
cern designated  as  Marko  Fabric,  and  the  sum  of 
$775.80  had  been  paid  to  a  concern  known  as  Sim 
Drapery .  The  letter  also  recited  that  the  siun  of  $97.25 


was  paid  to  a  concern  known  as  Riviera.  Mr.  Dotson, 
who  was  the  Manager  of  Quality  Upholstery,  Inc.  tes- 
tified that  the  corporation  did  not  have  any  creditors 
by  this  name  (Tr.  197).  A  petition  in  bankruptcy  was 
filed  by  Quality  Upholstery,  Inc.  on  June  17,  1960 
(Tr.  72).  The  attorney  for  Quality  Upholstetry,  Inc. 
in  the  bankruptcy  proceedings  was  Ira  Bergman  (Tr. 
69  through  72).  Ira  Bergman  had  been  asked  by  the 
Appellant  in  June,  1960  if  he  would  handle  the  cor- 
porate bankruptcy  of  Quality  Upholstery,  Inc.  due  to 
a  conflict  of  interest  (Tr.  69).  Robert  A.  Lukas  was 
appointed  Receiver  of  Quality  Upholstery,  Inc.  at  the 
instance  of  the  Appellant  (Tr.  77).  In  that  capacity 
he  received  information  that  funds  had  been  advanced 
by  Mr.  Sandoval  to  the  Appellant  to  be  disbursed  on 
behalf  of  Quality  Upholstery,  Inc.  (Tr.  78-79).  He 
endeavored  without  success  to  obtain  the  cancelled 
checks  relating  to  the  transaction  (Tr,  79).  Subse- 
quently he  caused  to  be  filed  a  petition  in  the  bank- 
ruptcy court  for  a  turnover  hearing.  This  hearing  was 
held  on  January  29,  1962  before  the  Honorable  Estes 
Snedecor  (Tr.  80).  A  transcript  of  the  proceedings  of 
that  hearing  is  reproduced  as  Appendix  No.  1.  On  the 
basis  of  the  testimony  at  that  hearing,  the  Appellant 
was  indictetd  on  four  comits  of  false  oath  in  violation 
of  Title  18  U.S.C.  Section  152.  On  July  17,  1967,  the 
Appellant  was  convicted  following  trial  by  a  jury  on 
Counts  3,  4  and  6  of  the  indictment. 

ARGUMENT  I 

The  Court  did  not  err  in  refusing  to  give  Defendant's 
Requested  Instruction  Niunber  4.  Initially  it  should 
be  noted  that  counsel  for  Appellant  has  not  reproduced 
the  entire  colloquy  that  occurred  concerning  the  stock. 
It  was  as  follows : 


'  *  Q.     To  whom  did  he  dispose  of  his  stock  ? 

A.     I  don't  know,  your  Honor. 

Q.     You  don 't  know  ? 

A.     I  know  that  he  did;  I  didn't  handle  that  trans- 
action." 

The  Appellant  was  not  asked  whether  a  legally  valid 
transfer  of  stock  was  effected.  The  question  was  forth- 
right and  the  answer  unequivocal.  It  was,  therefore, 
proper  to  allow  the  jury  to  decide  if  the  answer  was 
false  and  knowingly  and  fraudulently  false.  That  he 
did,  indeed,  handle  the  transaction  was  testified  to  by 
Ronald  Dotson  (Tr.  196)  and  Albert  Sandoval  (Tr. 
44-52),  and  by  government  Exhibit  No.  13  and  govern- 
ment Exhibit  No.  15. 

ARGUMENT  II 

The  Court  did  not  err  in  not  granting  Defendant's 
Requested  Instruction  Number  1.  The  requested  in- 
struction was  refused  as  covered ;  however,  counsel  was 
given  an  opportunity  to  offer  any  additional  language 
for  clarification  (Tr.  400).  The  Court  properly  left 
to  the  jury  to  decide  what  the  question  meant  to  the 
Defendant  when  he  answered  (Tr.  391).  In  that  re- 
spect see  United  States  v.  Owen  Lattimore,  127  F.Supp. 
405  (U.S.D.C.  1955)  affirmed  98  U.S.App.  D.C.  77, 
232  F.2d  334,  (1955)  ;  United  States  v.  Loretta  Wall,  371 
F.2d  398  (6  C.A.  1967)  ;  United  States  v.  Marchisio, 
344  F.2d  653  (2  C.A.  1965)  ;  United  States  v.  Diogo, 
320  F.2d  898,  907  (2  C.A.  1963).  With  respect  to  the 
Requested  Instructions,  it  is  of  interest  to  note  that 
Appellant's  Requested  Instruction  Number  3,  which 
is  set  forth  verbatim  in  Appendix  No.  2,  was  with- 
drawn by  the  Appellant  (Tr.  399,  400).  The  instruction 
given  to  the  jury  (Tr.  391)  stated  the  applicable  law. 
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ARGUMENT  III 

Counts  III  and  IV  of  the  indictment  did  not  over- 
lap nor  were  they  so  intermingled  to  the  extent  Ap- 
pellant could  not  defend  himself  against  the  charges. 
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Count  III  of  the  indictment  alleged  that  the  Appel- 
lant was  asked :  4 

"Mr.  Metheany,  do  you  recall  the  approximate  date 
on  which  you  ceased  to  act  as  attorney  for  Quality 
Upholstery,  Inc.  ?" 

The  said  defendant  gave  the  answer,  "The  approxi- 
mate date  would  be  the  first  of  March,  1960." 

The  indictment  further  stated  that  the  Appellant 
had  continued  in  the  capacity  as  attorney  for  Quality 
Upholstery,  Inc.  until  on  or  about  Jmie  1,  1960.  The 
govermnent  introduced  evidence  to  show  this  answer 
was  false  by  the  testimony  of  Donald  Elert  (Tr.  102- 
105);  Gertrude  Hall  (Tr.  154-160);  Ronald  Dotson 
(Tr.  189-192)  ;  Joseph  Miller  (Tr.  96-100) ;  as  weU  as 
government's  Exhibit  No.  6  and  government's  Exhibit 
No.  7. 

Comit  IV  of  the  indictment  related  to  the  following 
question : 

"Do  you  have  any  knowledge,  personal  knowledge, 
as  to  who  may  have  acted  as  attorney  for  the  corpo- 
ration subsequent  to  that  time  and  prior  to  its  prep- 
aration for  the  filing  of  petition  for  bankruptcy?" 

The  said  Defendant  gave  the  answer,  "Only  through 
hearsay.  I  have  no  personal  knowledge." 

The  indictment  went  on  to  allege  that  the  Appellant 
did  have  personal  knowledge  that  Ira  J.  Bergman  had 
become  attorney  for  the  corporation  at  the  Appel- 
lant's request.  Attorney  Bergman  testified  that  he  re- 
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ceived  a  telephone  call  from  the  Appellant  in  the  middle 
of  Jmie,  1960  (Tr.  68),  and  prior  to  that  had  not  done 
any  work  for  Quality  Upholstery,  Inc.  (Tr.  75).  No 
evidence  to  the  contrary  was  introduced.  The  Appel- 
lant knew  of  the  employment  of  Ira  Bergman  as  the 
attorney  for  Quality  Upholstery,  Inc.  both  by  reason 
of  the  phone  call  and  by  personally  being  present  at 
various  Court  hearings  (Tr.  92) ;  government  Exhibit 
31 ;  and  government  Exhibit  32. 

ARGUMENT  IV 

It  was  not  error  for  the  Court  to  admit  evidence 
of  Appellant's  handling  of  funds  entrusted  to  him  by 
Albert  Sandoval  in  connection  with  the  trial  on  the 
false  swearing  counts. 

Appellant's  counsel,  apparently  for  some  strategic 
reason,  chose  to  advise  the  jury  that  the  Appellant  had 
been  acquitted  on  a  charge  of  concealment  of  assets 
growing  out  of  this  bankruptcy  (Tr.  207).  He  later 
referred  to  the  same  matter  in  the  final  argument  (Tr. 
355).  Evidence  concerning  the  handling  of  monies  en- 
trusted to  the  Appellant  by  Albert  Sandoval  was  intro- 
duced solely  on  the  question  of  motive  as  bearing  on 
the  issue  of  intent  with  relation  to  the  alleged  false 
statements  made  at  the  January  1962  hearing.  This 
was  emphasized  by  counsel  for  the  government  in  open- 
ing statement  (Tr.  12,  17)  as  well  as  in  opening;  argu- 
ment of  government  counsel  (Tr.  347)  and  again  in 
closing  argument  of  govermnent  comisel  (Tr.  372). 
The  jury  was  also  instructed  as  to  the  limited  basis 
on  which  the  evidence  was  admitted  (Tr.  384).  That 
the  jury  understood  the  instructions  and  faithfully 
followed  them  can  be  seen  by  the  acquittal  of  Appel- 
lant on  Count  V  of  the  indictment.  This  count  alleged 


the  defendant  testified  falsely  when  he  said  he  had  no 
records  of  the  bankrupt.  The  government  contended 
this  answer  was  false  as  the  Appellant  had  the  can- 
celled checks  concerning-  the  disbursement  of  the  fimds 
given  him  by  Albert  Sandoval.  The  jury  apparently 
felt  that  a  legitimate  dispute  could  exist  over  whether 
the  cancelled  checks  were  the  records  of  the  bankrupt 
or  Albert  Sandoval,  The  evidence  was  properly  ad- 
mitted as  bearing  on  motive.  It  was  also  properly 
admitted  to  negate  lack  of  innocent  purpose.  It  was 
incmnbent  on  the  government  to  show  that  the  Appel- 
lant had  a  distinct  purpose  for  refusing  to  turn  the 
cancelled  checks  over  to  the  Trustee  in  bankruptcy, 
and  to  accomplish  that  end  gave  the  false  answers. 

Devoid  of  any  backgromid  information  concerning 
the  handling  of  the  Sandoval  money,  a  jury  might  well 
suitnise  that  the  false  answers  were  actually  innocent 
misrecollections.  It  was  essential  to  the  prosecution  of 
the  case  by  the  government  to  show  that  this  was  not 
true.  Se(3  Schivartz  v.  United  States,  160  F.2d  718 
(C.A.  9,  1947),  Reed  v.  United  States,  364  F.2d  630 
(C.A.  9,  1966),  and  Wigmore  Evidence  Vol.  II,  306. 


CONCLUSION 

Appellee  submits  that  the  case  was  properly  sub- 
mitted to  the  jury  for  determination  of  the  facts  after 
being  duly  instructed  as  to  the  applicable  law  and  that 
the  judgment  entered  herein  should  be  affirmed. 

Dated  this  15th  day  of  December,  1967,  at  Phoenix, 
Arizona. 

Respectfully  submitted, 

EDWARD  E.  DAVIS 

United  States  Attorney 

RICHARD  C.  GORMLEY 

Assistant  U.S.  Attorney 


CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  these  rules. 

RICHARD  C.  GORMLEY 

Assistant  U.S.  Attorney 


(Appendices  Follow) 
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Appendix  No.  1 

In  the  District  Court  of  the  United  States 
District  of  Arizona 


In  the  Matter  of 
Quality  Upholstery,  Inc., 

Bankrupt. 


No.  B-4486-Phx 


Phoenix,  Arizona 
Jainiary  29, 1962 
2:00  o'clock  p.m. 

Before :    Hon.  Estes  Snedecor,  Referee  in  Bankruptcy 

REPORTER'S  TRANSCRIPT 
OF  PROCEEDINGS 

Prepared  for : 

Mr.  James  J.  Brosnahan,  Jr., 

Assistant  U.S.  Attorney. 


Appearances  : 

For  the  Trustee, 
Robert  Lucas : 

For  the  Respondent 
John  Metheany : 


Mr.  Tom  Roof 
Attorney  at  Law 


Mr.  Ralph  R.  Knight 
Attorney  at  Law 

Phoenix,  Arizona 
January  29, 1962 
2 :00  0  'clock  p.m. 

The  Court:     Now  we  have  this  matter  of  Quality 
Upholstery. 

Mr.  Roof:     Ready  for  the  petitioner,  your  Honor. 
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Mr.  Knight:  If  the  Court  please,  I  am  Ralph 
Knight,  attorney ;  I  represent  the  respondent,  Mr.  John 
Metheany. 

Mr.  Roof:  If  the  Court  please,  I  am  Tom  Roof, 
attorney  for  the  petitioner  in  this  matter ;  this  is  Robert 
A.  Lucas,  trustee,  who  is  also  present. 

I  might  acquaint  the  Court  very  briefly  with  what 
our  petition  is  here. 

The  Court :  I  have  read  the  petition.  Are  you  ready 
to  proceed  ? 

Mr.  Roof:  Ready  to  proceed,  your  Honor,  if  the 
Court  is  ready. 

We  would  like  to  ask  that  Mr.  John  Metheany,  the 
respondent  in  this  matter,  be  sworn. 

John  Metheany 

called  as  a  witness  herein,  having  been  first  duly 
sworn  upon  his  oath,  was  examined  and  testified  as 
follows : 

DIRECT  EXAMINATION 

By  Mr.  Roof : 

Q.    Would  you  state  your  name,  please. 

A.    John  Metheany. 

Q.    And  where  do  you  reside,  sir  ? 

A.    Phoenix,  Arizona. 

Q.  I  see.  And  what  is  your  occupation  or  profession, 
sir? 

A.    Attorney  at  law. 


12 


Q.  I  see.  Mr.  Metheany,  did  you  serve  as  attorney 
for  Quality  Upholstery,  Inc.,  prior  to  its  filing-  a  peti- 
tion in  bankruptcy  ? 

A.  Some  time  prior  thereto  I  did,  not  at  the  time 
of  the  filing. 

Q:  And  at  the  time  of  the  filing  did  you  have  a 
certain  professional  relationship  with  Mr.  Albert  San- 
doval ? 

A.  At  the  time  of  filing,  and  I  take  it  you  again 
refer  to  the  Quality  Upholstery  bankruptcy. 

Q.    When  I  say  "Upholstery,"  yes. 

A.  At  that  time,  and  for  some  time  prior  thereto, 
I  was  retained  as  attorney  for  Albert  Sandoval  and  his 
father,  Ignaeio  Sandoval,  for  matters  concerning  their 
interest  in  the  corporation. 

Q.  Mr.  Metheany,  were  you  representing  the  two 
Mr.  Sandovals  about  May  1, 1960  ? 

A.    In  certain  matters  I  was,  yes,  sir. 

Q.  Did  Mr.  Albert  Sandoval  send  you  a  check  about 
May  1,  1960,  in  the  smn  of  $5,800  to  disburse  for  and 
on  behalf  of  Quality  Upholstery,  Inc.? 

Mr,  Knight :  If  the  Court  please,  I  am  going  to  ob- 
ject to  that  question  at  this  time.  I  don't  think  there 
is  any  foundation  for  it. 

First  of  all,  as  I  miderstand  the  petition  on  behalf 
of  the  trustee,  the  contentions  supporting  this  order 
to  show  cause  are  predicated  upon  the  attorney-client 
relationship  as  between  the  bankrupt.  Quality  Uphol- 
stery, and  the  respondent,  John  Metheany;  and  until 
that  has  been  established,  I  think  anything  else  is  with- 
out foundation  and  immaterial  at  this  time.  I  think  it 
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is  incumbent  upon  the  petitioner  to  first  establish  that 
proposition. 

Mr.  Roof :  If  the  Court  please,  in  response  to  coun- 
sel's objection  here,  I  think  the  Court  can  take  judicial 
notice  as  a  part  of  the  trial  the  fact  that  the  bankruptcy 
petition  has  been  field,  the  date  of  its  filing,  the  fact 
of  the  trustee's  appointment;  and,  we  believe  on  that 
basis,  that  the  question  is  a  proper  one,  your  Honor. 

The  Court :  Well,  your  point  is  that  he  was  not  act- 
ing for  the  bankrupt  corporation  ? 

Mr.  Knight:  That's  right,  your  Honor.  The  ques- 
tion before  the  witness  concerns  a  transaction  with 
some  other  client. 

Now,  I  say  it  is  incmnbent  upon  the  jDetitioner  at  the 
outset  of  this  hearing  to  establish  an  attorney-client 
relationship  as  between  Mr.  Metheany,  the  respondent, 
and  Quality  Upholstery.  That  is  why  we  are  here  to- 
day. They  have  alleged  that  in  the  complaint.  They  say, 
"...  as  the  then  acting  attorney  for  Quality  Upholstery, 
Inc.,  an  Arizona  corporation. ' ' 

Therefore,  necessarily,  as  foundation  for  any  ques- 
tion to  this  witness,  they  are  going  to  have  to  establish 
that  relationship.  That  is  the  basis  of  the  whole  order 
to  show  cause  petition,  and  they  at  this  time  have  not 
put  any  evidence  before  the  Court  concerning  that  re- 
lationship, which  we  say  is  a  very  basic  f  omidation  that 
they  must  lay  before  they  can  go  further  in  this  inter- 
rogation. That  is  the  basis  of  our  objection. 

Mr.  Roof:  If  the  Court  please,  then  we'll  strike 
that  question  and  proceed  in  another  fashion. 

The  Court:     All  right. 
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Q.  By  Mr.  Roof :  Mr.  Metheany,  do  you  recall  the 
approximate  date  on  which  you  ceased  to  act  as  attor- 
ney for  Quality  Upholstery,  Inc.? 

A.  The  approximate  date  would  be  the  first  of 
March  of  1960. 

Q.  Do  you  have  any  knowledge,  personal  knowledge, 
as  to  who  may  have  acted  as  attorney  for  the  corpora- 
tion subsequent  to  that  time  and  prior  to  its  prepara- 
tions for  the  filing  of  a  petition  for  bankruptcy? 

A.  Only  through  hearsay.  I  have  no  personal  knowl- 
edge. 

I  can  state  that  I  have  seen  the  petitions  in  bank-  | 
ruptcy  of  the  corporation  on  file  in  this  court,  which 
I  note  are  signed  by  Ira  Bergman,  of  whom  I  have 
personal  knowledge  is  an  attorney  at  law,  licensed  in 
the  State  of  Arizona. 
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I  might  also  add  that  I  am  attorney  of  record  in 
this  bankruptcy,  not  for  the  corporation,  but  for  Albert 
and  Ignacio  Sandoval,  and  have  filed  documents  on 
their  belialf  and  as  their  attorney  in  this  cause  both 
the  creditors'  claim  and  a  request  that  Mr.  Lucas  be 
appointed  trustee  in  this  matter. 

Q.  Mr.  Metheany,  do  you  have  any  records  of  the 
bankrupt  corporation  in  your  possession,  or  do  you 
know  of  the  location  of  any  of  the  bankrupt  corpora- 
tion's records  apart  from  those  records,  of  course, 
which  the  trustee  holds  ? 

Mr.  Knight:  I  am  going  to  object  to  the  form  of 
the  question.  I  think  it's  too  general.  It  is  not  confining 
enough.  Therefore,  it  is  improper. 
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I  think  the  question  should  be  confined  to  a  certain 
time  or  within  certain  dates,  or  at  least  give  the  witness 
some  idea  of  what  records  the  question  concerns.  On 
that  ground,  we  will  object. 

The  Court:  I  w^ill  overrule  the  objection.  He  has 
been  asked  whether  he  has  any  such  information.  He 
can  tell  us  what  information  he  has,  and  then  we  can 
go  into  more  particular  items. 

The  Witness:  Your  Honor,  may  I  ask  permission 
to  have  the  Reporter  reread  the  question  to  me? 

The  Court :     Read  the  question. 

(Question  read.) 

The  Witness:  The  answer  to  the  first  part  of  the 
two-fold  question,  no,  I  have  no  records  of  the  bank- 
rupt corporation,  except  for  copies  of  the  creditors' 
claim  and  petition  that  I  filed  on  behalf  of  the  San- 
dovals. 

As  to  the  second  part  of  the  question,  I  know  of  no 
person  outside  of  the  possibility  of  the  attorney  for  the 
bankrupt  corporation,  as  I  mentioned  before,  Ira  Berg- 
man, to  whom  I  did  turn  over  certain  docmnents  at 
the  request  of  the  trustee,  and,  I  am  advised,  were 
then  turned  over  to  the  trustee. 

Q.  By  Mr.  Roof:  Calling  your  attention  to  the 
time  on  or  about  May  1,  1960,  did  you  receive  a  check 
from  Mr.  Sandoval  to  disburse  for  and  on  behalf  of 
the  bankrupt  corporation? 

Mr.  Knight:  If  the  Court  please,  I  am  going  to 
have  to  object  again  to  this  line  of  questioning  on  the 
ground  that  it  is  completely  without  foundation  at  this 
point.  Now,  the  only  evidence  before  the  Court  is  that 
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Mr.  Metheany  was,  on  May  1st,  1960,  not  the  attorney 
for  Quality  Upholstering.  I  think  that  the  whole  basis 
of  this  petition  either  will  rise  or  fall  on  that  proposi- 
tion. 

Any  question  beyond  the  establishment  of  this  is 
going  to  be  improper.  Now,  unless  counsel  is  willing 
to  avow  that  he  is  going  to  establish  that  Mr.  Metheany 
was  an  attorney  for  the  bankrupt  on  that  date,  I  am 
going  to  object  to  any  questions  beyond  that  point, 
because  that  is  one  of  the  basic  requirements  to  estab- 
lish why  this  respondent  should  be  here  today,  and 
haven't  done  it  at  this  time,  no  evidence  on  it  at  all. 

Mr.  Roof:  If  the  Court  please,  what  the  trustee 
brings  before  the  Court  is  a  request  for  records,  if 
there  are  records  of  the  corporation.  Strike  that. 

What  we  are  seeking  is  records  of  the  corporation. 
There  may  be  a  dispute  as  to  whether  or  not  there  are 
records  or  not,  but  I  don't  believe  it  is  material  that 
he  was  attorney  for  the  corporation  that  date,  as  to 
whether  or  not  he  should  answer  the  question.  Probably 
the  trustee  will.  The  petition  may  be  in  error  in  stat- 
ing that  he  is  or  was  the  attorney  on  the  date  set  forth, 
May  1,  1960,  and  I  think  his  testimony  has  shown  that 
he  was  not. 

Whether  he  was  or  was  not  the  attorney,  this  affects 
the  public  interest,  and  he  did  or  did  not  receive  the 
check,  and  I  believe  that  the  Court  is  entitled  to  know 
that  answer. 

Mr.  Knight:  If  the  Court  please,  I  am  sure  the 
Court  agrees  that — 

The  Court :  Just  a  minute.  I  don 't  know  whether  I 
do  or  not,  but  go  ahead. 
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Mr,  Knight :  I  am  sure  the  Court  agrees  with  this : 
we  must  proceed  in  an  orderly  fashion  in  this  matter. 

The  Court :     Yes,  I  agree  on  that. 

Mr.  Knight :  And  certain  evidence  is  going  to  nec- 
essarily have  to  be  produced  before  the  trustee  can  go 
further  in  this  matter. 

Now,  as  I  take  it  from  what  comisel  has  just  said, 
by  their  own  admission  they  have  no  knowledge  in  fact 
that  Mr.  Metheany  was  the  attorney  for  Quality  Up- 
holstering. 

So  I  think  the  Court  will  agree  that  things  have  to 
be  done,  first  things  first.  First  we  are  going  to  have 
to  establish  that  this  man  was  their  attorney  before 
we  can  establish  any  responsibility  in  him  or  any  obli- 
gation in  him  or  any  duty  in  him. 

On  that  basis,  we  still  object. 

The  Court :  Are  you  basing  the  objection  on  the  fact 
that  they  allege  that  he  was  the  attorney  for  the  bank- 
rupt aftei'  the  time?  Is  that  what  you  are  saying? 

Mr.  Knight :  Yes,  your  Honor.  And  I  say  they  nec- 
essarily had  to,  or  this  petition  would  have  no  legal 
effect  at  all.  And  they  did  allege  it,  and  now  they  have 
fallen  in  their  proof  on  that  point.  I  would  move  that 
this  whole  thing  be  quashed. 

The  Court:  I  would  disagree  with  you.  They  have 
framed  this  in  such  a  way  as  to  ask  this  man  whether 
he  was  an  attorney  or  not,  whether  he  received  some 
money  from  a  creditor  to  be  used  in  a  certain  manner 
for  disbursement  to  creditors  of  the  bankrupt. 

Now,  if  he  had  money  which  was  given  to  him  for 
that  purpose,  I  still  think  we  have  a  right  to  ask  him 
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what  lie  did  with  it  and  whether  it  was  disbursed  ac- 
cordingly. 

Suppose  we  have  an  escrow  agent,  somebody  has  paid 
him  money  for  the  benefit  of  a  bankrupt.  We  can  bring 
him  in  here  and  ask  him  to  account  for  that  money.  He 
was  an  agent,  anyway,  and  money  was  paid  to  him,  we 
assume.  If  he  says  it  wasn't  paid  to  him,  that  is  the 
end  of  it. 

But  I  think  he  should  answer  this  question  as  to 
whether  or  not  within,  apparently,  approximately  a 
month  before  the  filing  of  this  petition  he  received 
money  which  was  received  to  be  disbursed  on  behalf 
of  the  bankrupt  corporation.  I  think  we  can  ask  that 
question. 

Mr.  Knight :     May  I  correct  the  Court  on  one  point  ? 

The  Court :     Yes. 

Mr.  Knight :  I  believe  the  Court  said  that  the  money 
was  received  or  the  money  alleged  to  have  been  received 
was  paid  to  Mr.  Metheany  by  a  creditor  of  the  corpo- 
ration. That  isn't  even  alleged  in  here,  that  Mr.  San- 
doval was  a  creditor  of  the  corporation. 

The  Court:  I  don't  care  what  is  alleged.  I  want  to 
know  whether  there  was  money  paid.  We  can  always 
amend  the  pleadings  to  conform  to  the  facts  that  are 
developed. 

So  I  am  going  to  overrule  your  objection  so  that  he 
can  answer,  and  I  will  ask  the  Court  Reporter  to  read 
the  question  again. 

(Question  read.) 

The  Witness :  In  view  of  my  testimony  so  far,  your 
Honor,  setting  forth  that  I  am  attorney  for  Albert 
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Sandoval  and  was  at  the  time  covered  by  this  question, 
and  further,  in  view  of  the  Arizona  Revised  Statutes, 
Section  12-2234,  covering  the  privilege  of  attorney  and 
client,  wherein  I  am  prohibited  from  testifying  or 
divulging  any  matters  that  my  clients,  Albert  and 
Ignacio  Sandoval,  have  not  given  me  the  specific  right 
to  divulge,  I  must  claim  this  privilege  on  their  behalf 
and  respectfully  decline  to  answer  this  question. 

The  Court:     May  I  ask  a  question  or  two. 
By  the  Court : 

Q.  AVas  your  client  an  officer  of  this  corporation 
or  merely  a  creditor  ? 

A.  He  was — Was  he  a  creditor?  No,  he  was  not  a 
creditor. 

Q.    Not  a  stockholder  ? 

A.  He  was  a  stockholder.  And — let  me  think  for  a 
moment.  He  was — yes,  he  was  a  stockholder  and  a 
creditor  prior  to  the  bankruptcy.  At  the  time  of  the 
bankruptcy  and  for  roughly  a  month  prior  thereto  he 
was  no  longer  a  stockholder  or  a  director;  he  was  a 
creditor. 

Q.     To  whom  did  he  dispose  of  his  stock  ? 

A.     1  don 't  know,  your  Honor. 

Q.     You  don 't  know '? 

A.  I  know  that  he  did;  I  didn't  handle  that  trans- 
action. 

Mr.  Roof :  If  the  Court  please,  does  the  Court  have 
any  further  questions  at  this  point? 

The  Court:     No. 
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Mr.  Roof:  In  response  to  Mr.  Metheany's  invoking 
the  attorney-client  privilege,  I  would  like  to — this  is  in 
the  nature  of  argument  to  the  Court  on  this  particular 
point — point  out  to  the  Court  that  the  attorney-client 
privilege  can  be  claimed  by  the  client  only.  I  believe 
that  is  the  majority  rule.  That  is  the  rule  in  Arizona. 

It  is  as  to  those  things  peculiarly  a  matter  of  litiga- 
tion or  in  the  field  of  legal  advise  and  not  as  to  so- 
called  non-legal  matters  which  any  third  party  or  agent 
might  do,  and  it  can  be  waived,  either  expressly  or  im- 
pliedly. It  can  be  waived  expressly  by  the  verbal  re- 
comiting  of  the  thing  which  is  claimed  to  be  a  privilege, 
or  it  can  be  waived  by  an  interception  or  a  delivery 
of  a  written  communication.  And  we  therefore  say  that 
the  attorney  might  not  claim  the  privilege  for  and  on 
behalf  of  the  client. 

We  further  urge  the  Court  that  a  disbursement  of 
fmids,  if  in  fact  such  thing  happened,  which  is  just  an 
allegation  before  the  Court  at  this  point,  would  be  an 
non-legal  matter,  and  we  make  an  offer  of  proof  for 
the  Court  that  it  has  in  fact  been  waived — it  is  not  in 
the  record  yet,  but  we  would  make  an  offer  of  proof 
to  that  extent,  that  it  has  been  waived  in  writing  by 
its  delivery  to  third  parties. 

The  Court :  Well,  do  you  want  to  offer  that  proof  ? 
What  is  it  ? 

Mr.  Roof :     Pardon  me  ?  I  didn  't  miderstand  you. 

The  Court:  You  say  you  have  some  proof  that  it 
has  been  waived. 

Mr.  Roof :     We  can  offer  that. 

The  Court :     That  the  privilege  is  waived  ? 
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Mr.  Roof:  It  will  require  substantiation.  I  am 
anticipating  counsel  here,  who  is  capable,  who  would 
want  to  authenticate  it,  and  it  would  require  bringing- 
someone  else  in. 

The  Court:     Well,  what  do  you  have  to  say'? 

Mr.  Knight:  I  would  like  to  be  heard  concerning 
what  counsel  said  concerning  our  statute  on  the  attor- 
ney-client privilege. 

1  don't  have  our  statute  in  front  of  me,  but  I  have 
read  it,  and  read  it  recently,  and  it  says  in  these  words, 
"An  attorney  shall  not,  without  the  consent  of  the 
client,  divulge,  disclose  .  .  ."  et  cetera. 

Now,  that  certainly  doesn  't  make  it  a  situation  where 
the  client  can  invoke  it  only.  It  makes  it  a  duty  incum- 
bent upon  the  attorney  to  do  so. 

And  if  he  should  breach  it,  he  would  be  in  violation 
of  the  statute,  and  certainly  under  the  canons  of  legal 
ethics  would  be  subject  to  censure. 

So  I  say  it  requires  more  than  a  waiver  by  the  client 
or  invoking  by  the  client,  but  actually  consent  to  his 
attorney  to  allowing  him  or  releasing  him  from  the 
prohibition  of  the  statute. 

The  Court:  Well,  that  is  my  usual  understanding 
of  a  statute  similar  to  this.  I  am  not  familiar  with 
yours. 

Are  you  saying  that  his  client  has  given  him  consent  ? 
Do  you  have  any  evidence  to  that  effect  ? 

Mr.  Roof :  Your  Honor,  we  can  offer  it  at  this  par- 
ticular moment.  It  would  not  be  subject  to  an  attack 
by  counsel,  I  am  candid  to  admit,  but  we  can  bring  to 
the  Court  someone  who  would  authenticate  the  fact 
that  the  client  has  waived  it. 
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The  Court:  Well,  shall  we  have  a  continuance  for 
that  purpose  ? 

Mr.  Roof :     May  I  consult  with  my  client  ? 

The  Court :     Yes. 

Mr.  Roof :  Will  the  Court  bear  with  us  for  just  one 
moment  further,  please. 

The  Court:  Yes.  I  agree  with  Mr.  Knight  in  this 
respect  that  if  the  trustee  had  been  able  to  prove  that 
at  the  time  of  the  filing  of  the  bankruptcy  he  was 
attorne}^  for  the  bankrupt,  I  think  then  this  Court 
would  have  some  jurisdiction  in  making  him  account 
for  anything  he  received  on  behalf  of  the  bankrupt 
corporation.  I  think  that  is  the  point  you  were  trying 
to  make. 

Mr.  Knight :     Yes,  sir. 

Mr.  Roof:  If  the  Court  please,  can  we  strike  that 
question  and  ask  two  or  three  other  questions'? 

The  Court :     All  right. 

Q.  By  Mr.  Roof:  Mr.  Metheany,  did  you  aid  in 
the  preparation  of  the  schedules  in  bankruptcy  filed 
in  this  matter  ? 

A.  No.  Let  me  qualify  that.  I  was  requested  to  pro- 
vide information  concerning  creditors.  In  that  respect, 
I,  as  attorney  for  the  Sandovals,  may,  by  one  interpre- 
tation, have  been  said  to  have  aided  in  the  preparation 
of  the  schedules. 

Q.  Did  you  refer  the  corporation  to  Mr.  Bergman 
for  the  preparation  of  schedules  ? 

A.  I  don't  recall  whether — I  advised  any  officer 
of  the  corporation  whether  he  was  a  good  attorney,  is 
that  what  you  mean "? 
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Q.     Specifically  what  I  meant  was : 

Did  you  have  anything  to  do  with  the  arrangements 
whereby  the  managing  officers  went  to  Mr.  Bergman 
for  the  filing  of  the  petition  in  this  matter  ? 

A.  I  may  very  well  have  advised  them  or  told  them 
that  he  was  a  competent  attorney.  I  feel  that  he  is. 

Q.  Mr.  Metheany,  do  you  recall  writing  a  letter  on 
May  27th,  1960,  to  Mr.  Sandoval,  in  Gardena,  Califor- 
nia, wherein  you  set  forth  disbursements  of  certain 
funds  for  and  on  behalf  of  Quality  Upholstery? 

A.  I  had  considerable  correspondence  with  Mr.  San- 
doval in  this  matter.  If  I  can  see  the  letter  I  can  tell 
you  whether  it  is  my  signature  appearing  on  it. 

Q.     This  is  a  copy  only. 

A.  Are  you  going  to  mark  this  for  identification? 
Are  you  going  to  mark  this  ? 

Mr.  Roof :    Yes. 

The  Court :  Mark  it  as  Trustee 's  Exhibit  1  for  iden- 
tification. 

Mr.  Ivriight:     You  haven't  made  an  offer  of  this? 

Mr.  Roof:     No,  I  haven't  offered  it  in  evidence. 

The  Witness:  In  answer  to  your  question,  I  must 
again  invoke  the  attorney-client  privilege  and  respect- 
fully decline  to  answer  that  question  on  the  groimd 
that  anything  concerning  this  transaction  is  the  privi- 
lege extended  to  me  by  my  clients,  Albert  Sandoval 
and  his  father,  Ignacio  Sandoval,  and  there  has  been 
no  express  waiver  of  this  privilege  on  their  behalf  or 
by  them,  and  in  fact  they  have  expressly  requested 
that  I  do  not  divulge  any  matters  concerning  this  trans- 
action and  that  it  be  considered  a  confidential  matter. 
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Q.  Would  you  deny  sending  that  letter,  the  original 
of  that  letter,  to  him  ? 

A.  Again,  I  must  respectfully  decline  to  answer  on 
the  same  gromid  and  for  the  same  reason  I  gave  before. 

I  do  not  admit  or  deny  writing  it,  but  I  must  claim 
the  i^rivilege.  I  am  in  the  position,  mif  ortunately,  coun- 
sel, that  I  am  an  attorney  for  a  client,  and  while  I  want 
in  every  way  possible  to  helj)  you  and  the  trustee  and 
the  bankruptcy  court,  I  cannot  be  put  in  a  position 
where  I  can  be  liable  to  disbarment  or  civil  action  by 
my  client,  who  has  expressly  advised  me  that  this  is 
considered  a  confidential  relationship  and  a  confiden- 
tial matter,  and  because  of  that  I  must  respectfully 
decline  to  answer. 

Mr.  Roof :  If  the  Court  please,  we  have  no  further 
cjuestions,  unless  comisel  wants  to  ask  some. 

Mr.  Knight :  I  have  no  questions  at  this  time,  your 
Honor. 

The  Court:  Well,  are  you  desiring  a  continuation 
in  this  matter  or — 

Mr.  Roof :  No,  your  Honor.  My  client  has  indicated 
that  there  is  not  a  necessity  for  a  continuance. 

We  would,  if  the  Court  please,  and  if  counsel  would 
so  stipulate,  like  to  withdraw  this  from  the  court 
records. 

Mr.  Knight :     We  will  so  stipulate. 

The  Court :     All  right. 

The  W  itness :     May  I  be  excused,  your  Honor  ? 

The  Court :     Yes,  you  may  be  excused. 
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I  will  not  rule  expressly  on  the  petition  at  this  time ; 
I  will  take  it  under  advisement. 

That's  all. 


I,  Jack  W.  King,  do  hereby  certify  that  in  the  fore- 
going matter  the  proceedings  were  taken  verbatim  by 
me  in  shorthand  and  thereafter,  under  my  direction, 
the  same  were  transcribed  into  English  context. 

I  hereby  certify  that  the  foregoing  pages,  numbered 
from  1  to  21,  inclusive,  constitute  a  full,  true  and  ac- 
curate transcript  of  all  proceedings  had  at  the  afore- 
said hearing,  done  to  the  best  of  my  skill  and  ability. 

Witness  my  hand  this  13th  day  of  April,  1962. 

Court  Reporter 
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No.  22026 
In  the 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


John  A.  Metheany, 

A'ppellant, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Arizona 

Reply  Brief  for  Appellant 


REPLY  TO  APPELLEE'S  ARGUMENT  THAT  IT  WAS  NOT  IN 
ERROR  TO  ADMIT  EVIDENCE  ON  THE  CONCEALMENT 
COUNT  WHICH  WAS  EXACTLY  THE  SAME  EVIDENCE  AS 
THAT  INTRODUCED  AT  THE  PRIOR  TRIAL  WHERE  THERE 
WAS  A  JUDGMENT  OF  ACQUITTAL. 

The  government  concedes  on  page  7  of  its  brief  that  the 
government  admitted  evidence  of  the  appellant's  handling 
of  the  funds  entrusted  to  him  by  Sandoval.  It  is  interest- 
ing to  observe  that  over  half  of  the  government's  oral 
testimony  and  approximately  three-quarters  of  the  exhibits 
admitted  into  evidence  went  to  the  concealment  of  assets 
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count  of  which  the  appellant  had  already  been  found  not 
guilty.  The  government's  position  on  this  was  that  the 
concealment  of  assets  evidence  was  introduced  to  show 
motive  for  the  appellant's  alleged  perjury  or  false  oaths. 
This  was  the  government's  position  as  stated  on  page  12 
of  the  transcript  of  record.  Appellant's  counsel  at  the  time 
of  trial  immediately  objected  to  this  e^ddence  and  requested 
a  continuing  line  of  objection  (Tr.  Vol.  1,  pages  12-13). 

Although  the  concealment  count  and  the  false  oath 
counts  grew  out  of  the  same  bankruptcy,  they  did  not  grow 
out  of  the  same  transaction.  The  evidence  of  the  conceal- 
ment of  funds  was  not  an  essential  element  of  the  crime. 
It  had  nothing  to  do  with  the  crime  whatsoever.  However, 
the  government  contends  that  that  is  the  reason  the  false 
statements  were  given.  Therefore,  it  was  not  essential  to  the 
government's  case  to  introduce  evidence  of  the  crime  of 
concealment  for  which  the  appellant  had  already  been 
acquitted,  but,  rather,  we  make  the  forthright  assertion 
to  the  Court  that  this  prejudiced  the  jury.  An  additional 
fact,  which  would  be  humorous  if  not  for  its  tragic  conse- 
quences, is  that  government  Exhibit  38  (which  was  the 
most  damaging  exhibit  against  the  defendant)  went  to  the 
concealment  count  and  was  an  exhibit  apparently  not  found 
but  certainly  not  used  by  the  government  in  the  previous 
trials  for  concealment. 

Unlike  Hernandez  v.  United  States,  370  F.  2d  171,  the 
concealment  was  not  necessary  to  prove  in  order  to  show 
the  perjury.  All  that  is  necessary  to  show  perjury  is  that 
the  answers  were  not  true.  None  of  the  evidence  of  con- 
cealment was  used  to  show  the  answers  were  not  true,  but, 
rather,  the  government  used  it  purely  as  motive.  This  they 
were  not  allowed  to  do  on  the  grounds  of  the  offense  being 
prohibited  to  be  used  by  reason  of  collateral  estoppel  and 
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res  judicata.  If  we  were  less  than  clear  initially,  it  be- 
hooves us  to  restate  our  position  as  to  res  judicata  and 
collateral  estoppel  along  with  the  natural  prejudice  of 
evidence  of  another  crime.  Kes  judicata  applies  in  criminal 
cases  as  well  as  civil  cases,  and  an  exhaustive  examination 
of  the  recent  cases  in  this  area  is  found  at  9  ALR  3d  203. 
The  exact  same  issues,  which  were  litigated  and  resulted  in 
a  judgment  of  acquittal  at  the  first  trial,  were  relitigated  at 
the  second  trial  and  forced  the  defendant  to  once  again 
defend  himself  against  charges  of  which  he  had  already  been 
acquitted.  This  is  particularly  true  on  the  cross-examination 
of  the  defendant-appellant  (see  pages  289-306  of  Vol.  2  of 
the  Transcript  of  Record,  especially  at  pages  291  and  295). 

The  key  issue  in  the  first  trial  was  whether  or  not  the 
defendant  received  sums  of  money  as  represented  by  the 
two  checks  (government's  Exhibits  lOA  and  lOB).  The  jury 
must  have  found  that  he  did  not  because  they  acquitted  him 
of  concealment  of  funds.  These  checks  were  made  out  to 
nonexistent  corporations.  The  government  introduced  this 
exact,  same  evidence  at  the  trial  for  which  the  verdict  is  now 
being  appealed. 

In  addition,  the  government  introduced  Exhibit  38,  which 
showed  that  the  defendant-appellant  borrowed  funds  from 
Graff  in  order  to  pay  Sandoval  the  $1285.80  which  repre- 
sented the  total  of  the  two  checks  after  the  F.  B.  I.  stepped 
into  the  case.  In  response  to  Appellant  Metheany's  claim  of 
reversible  error  committed  by  the  trial  court  in  admitting 
evidence  implicating  him  in  alleged  concealment  of  assets  in 
bankruptcy,  the  government  relies  solely  on  the  theory  that 
the  evidence  was  admissible,  for  negating  the  possibly  inno- 
cent focus  of  the  defendant,  and  as  proving  the  defendant's 
motive  for  perjuring  himself.  For  the  proposition  that  the 
evidence  was  jjroperly  admitted,  the  government  relies  upon 
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Schwartz  v.  United  States,  160  F.2d  718  (C.A.  9,  1947), 
Reed  v.  United  States,  364  F.2d  630  (C.A.  9,  1966).  Neither 
case  is  in  point. 

In  the  Reed  case,  the  defendants  were  charged  with  inter- 
state transportation  of  kidnapped  persons.  At  the  trial, 
evidence  was  adduced  tending  to  show  that  the  defendants 
had  been  involved,  immediately  preceding  the  crime  upon 
which  they  stood  trial,  of  an  armed  robber3^  With  respect  to 
the  armed  robbery,  there  is  no  indication  that  these  defend- 
ants were  ever  charged  or  tried  for  armed  robbery.  In  the 
instant  case,  the  defendant  was  not  only  indicted  for  con- 
cealing the  assets  of  a  bankrupt,  but  he  was  acquitted  of 
that  charge  by  the  jury.  The  Appellant  Metheany  believes 
this  distinction  to  be  vital.  The  fact  that  a  duly  impaneled 
jury,  after  having  heard  all  of  the  evidence,  has  found  the 
defendant  not  guilty  of  having  concealed  the  assets  brings 
the  doctrine  of  collateral  estoppel  into  play.  This  theory 
was  unavailable  to  the  defendant  Reed;  and,  as  Appellant 
Metheany  pointed  out  in  his  opening  brief,  Reed  v.  United 
States  is  inai^plicable  to  the  instant  appeal. 

The  second  case  relied  upon  by  the  government  is 
Schwartz  v.  United  States,  supra.  In  Schwartz,  two  separate 
indictments  were  returned  against  the  defendant,  charging 
separate  robberies  on  March  31,  1945,  and  April  22,  1945. 
The  first  of  these  two  charges  to  go  to  trial  was  the  robbery 
which  allegedly  took  place  in  April  of  1945.  At  that  trial, 
evidence  implicating  the  defendant  in  the  robbery  which 
allegedly  took  place  in  March  of  1945  was  admitted.  On 
appeal,  the  defendant  claimed  that  the  admission  of  this 
testimony  into  evidence  was  prejudicially  erroneous.  The 
Court  of  Appeals  affirmed  the  judgment  of  the  District 
Court  on  the  theory  that  the  evidence  was  corroborative  of 
the  testimony  of  an  accomplice  and  that  it  tended  to  show  a 
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common-plan  scheme  or  design.  The  Schwartz  case  is  dis- 
tinguishable on  the  following  bases : 

1.  The  evidence  which  was  introduced  at  the  trial  court 
did  not  show,  nor  was  it  intended  to  show,  motive  of  the 
defendants. 

2.  Schwartz  was  indicted  for  crimes  which  were  identical 
except  as  to  date  and  time. 

3.  The  defendant's  attack  on  appeal  was  based  upon  the 
misconduct  of  the  prosecutor,  and  the  Court  found  that  the 
defendant  had  failed  to  complain  of  such  misconduct  in  the 
trial  court. 

4.  Most  importantly,  the  second  indictment  in  the 
Schivarts  case  was  dismissed  while  in  the  instant  case  the 
defendant  was  found  not  guilty  by  jury  after  trial. 

As  additional  authority  for  appellant's  proposition  that 
evidence  relevant  to  the  crime  of  concealment,  of  which  the 
defendant  was  acquitted,  was  improperly  admitted  in  the 
defendant's  perjury  trial,  appellant  cites  the  cases  of  United 
States  V.  Kramer,  289  F.2d  909  (C.A.  2,  1961),  and  United 
States  V.  DeAngelo,  138  F.2d  466  (C.A.  3,  1943).  In  the 
Kramer  case,  the  defendant  was  charged  and  found  not 
guilty  of  robbery. 

In  United  States  v.  Kramer,  supra,  the  defendant  was 
originally  indicted  for  the  offense  of  burglary.  The  trial  on 
this  indictment  resulted  in  a  judgment  of  acquittal.  There- 
after, the  defendant  was  indicted  for  conspiracy  to  commit 
the  aforementioned  burglaries.  During  the  trial  on  the  con- 
spiracy indictment,  the  government  elicited,  for  the  second 
time,  testimonial  evidence  of  an  alleged  co-conspirator  im- 
plicating Kramer.  The  defense  reasonably  ol)jected  to  the 
introduction  of  this  evidence.  The  trial  court  overruled  these 
objections  and  admitted  the  evidence.  The  failure  of  the 
District  Court  to  exclude  this  testimonv  formed  the  thrust 
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of  defendant's  appeal.  We  are  thus  presented  with  a  deci- 
sion of  the  Court  of  Appeals,  2  Cir.,  based  upon  identical 
critical  facts. 

The  precise  language  of  United  States  v.  Kramer,  supra, 
is  so  dispositive  of  the  instant  case  as  to  require  the  lengthy 
quotation  which  follows : 

"Appellant's  alternative  contention  rests  on  that 
important  principle  of  law  of  judgments,  unhappily 
dubbed  'collateral  estoppel,'  which  'operates,  following 
a  final  judgment,  to  establish  conclusively  a  matter  of 
fact  or  law  for  the  purposes  of  a  later  lawsuit  on  a 
different  cause  of  action  between  the  parties  to  the 
original  action.'  It  is  much  too  late  to  suggest  that 
this  principle  is  not  fully  applicable  to  a  former  judg- 
ment in  a  criminal  case,  either  because  of  lack  of  'mu- 
tuality' or  because  the  judgment  may  reflect  only  a 
belief  that  the  Government  had  not  met  the  higher 
burden  of  proof  exacted  in  such  cases  for  the  Gov- 
ernment's evidence  as  a  whole  although  not  necessar- 
ily as  to  every  link  in  the  chain.  Coffey  v.  United 
States,  1886,  116  U.  S.  436,  442-443,  6  S.  Ct.  437,  29 
L.  Ed.  684  [criminal  judgment  applied  as  collateral 
estoppel  in  civil  case] ;  United  States  v.  Oppenheimer, 
1916,  242  U.S.  85,  87,  37  S.  Ct.  68,  61  L.  Ed  167;  United 
States  V.  Adams,  1930,  281  U.  S.  202,  205,  50  S.  Ct. 
269,  74  L.  Ed.  807 ;  Sealf on  v.  United  States,  1948,  332 
U.  S.  575,  578,  68  S.  Ct.  237,  92  L.  Ed.  180;  Hoag  v. 
State  of  New  Jersey,  356  U.  S.  464,  470-471,  78  S.  Ct. 
829,  2  L.  Ed.  913." 

In  Sealf  on  v.  United  States,  332  U.  S.  575,  68  S.  Ct.  237, 
92  L.  Ed.  180,  at  332  U.  S.  at  page  578,  the  Supreme  Court 
upheld  the  doctrine  of  res  judicata  in  criminal  cases  where 
it  said 

"But  res  judicata  may  be  a  defense  in  a  second  prose- 
cution. That  doctrine  applies  to  criminal  as  well  as 
civil  XDroceedings  {United  States  v.  Oppenheimer,  242 
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U.  S.  85,  87;  United  States  v.  De  Angela,  138  F.  2d 
466,  468 ;  147  A.  L.  K.  991 ;  see  Frank  v.  Mangum,  237 
U.  S.  309,  334)  and  operates  to  conclude  those  mat- 
ters in  issue  which  the  verdict  determined  though  the 
offenses  be  different.  See  United  States  v.  Adams, 
281  U.  S.  202,  205." 

The  Kramer  case,  supra,  went  on  to  say: 

"A  defendant  who  has  satisfied  one  jury  that  he 
had  no  responsibility  for  a  crime  ought  not  be  forced 
to  convince  another  of  this,  even  in  a  prosecution 
where  in  tlieory,  although  very  likely  not  in  fact,  the 
Government  need  not  have  tendered  the  issue."  289 
F.  2d  at  page  916. 

"More  important,  to  permit  the  Government  to  force 
a  defendant  who  has  won  an  acquittal  to  relitigate  the 
identical  question  on  a  further  charge  arising  out  of 
the  same  course  of  conduct,  selected  by  the  Govern- 
ment from  the  extensive  catalogue  of  crimes  furnished 
it  in  the  Criminal  Code,  would  permit  the  very  abuses 
that  led  English  judges  to  develop  the  rule  against 
double  jeopardy  long  before  it  was  enshrined  in  the 
Fifth  Amendment,  3  Holdsworth,  History  of  English 
Law,  614, — and  still  longer  before  the  proliferation 
of  statutory  offenses  deprived  it  of  so  much  of  its 
effect.  See  Mr.  Justice  Brennan's  separate  opinion  in 
Abbate  v.  United  States,  1959,  359  U.  S.  187,  196,  201, 
79  S.  Ct.  666,  3  L.  Ed.  2d  729.  The  very  nub  of  col- 
lateral estoppel  is  to  extend  res  judicata  beyond  those 
cases  where  the  prior  judgment  is  a  complete  bar." 
289  F.  2d  at  919. 

United  States  v.  De  Angela,  138  F.  2d  466,  is  strikingly 
similar  to  the  Kramer  case  referred  to  above.  Here  again, 
the  defendant  was  originally  charged  and  then  acquitted 
of  the  substantive  offense  of  robbery  and  was  subsequently 
indicted  for  conspiracy  to  commit  robbery.  "The  question 
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thus  presented  is  whether  the  government  is  estopped  from 
relitigating  in  a  criminal  trial  facts  theretofore  materially 
in  issue  at  a  former  trial  between  the  same  parties  for  a 
different  criminal  offense  which  resulted  in  a  verdict  of 
acquittal."  138  F.  2d  at  468.  The  Court  held  "the  conclu- 
siveness of  a  fact  which  has  been  competently  ajudicated 
by  a  criminal  trial  is  not  confined  to  such  matter  only  as 
is  sufficient  to  support  a  plea  of  double  jeopardy.  Even 
though  there  has  been  no  former  acquittal  of  the  particu- 
lar offense  on  trial,  a  prior  judgment  of  acquittal  on  related 
matters  has  been  said  to  be  conclusive  as  to  all  that  the 
judgment  determined.  Cf.  United  States  v.  Adams,  281 
U.  S.  202,  205,  50  S.  Ct.  269,  74  L.  Ed.  807."  138  F.  2d  at  468. 
It  is  appellant's  view  of  the  instant  case  that  he  has  been 
convicted  of  perjury  by  the  use  of  evidence  which  showed 
that  he  allegedly  was  involved  in  the  concealment  of  the 
assets  of  a  bankrupt,  a  charge  of  which  the  defendant  was 
acquitted.  The  appellant  is  unable  to  see  how  the  introduc- 
tion into  evidence  of  two  checks,  purporting  to  show  that 
the  defendant  received  and  therefore  concealed  certain 
assets  of  a  bankrupt,  which  checks  were  received  into  evi- 
dence at  his  previous  trial  where  he  was  acquitted,  can  be 
permitted  to  demonstrate  the  defendant's  motive  for  per- 
jury to  any  jury.  Such  evidence  not  only  is  in  violation 
of  the  doctrine  of  collateral  estoppel  but  it  absolutely  pre- 
cluded the  defendant  from  obtaining  his  fundamental  right 
to  a  fair  trial.  Api^ellant,  therefore,  again  urges  that  a 
judgment  of  acquittal  be  entered  or,  alternatively,  a  new 
trial  granted. 

Respectfully  submitted, 

Sheldon  Green 

Attorney  for  Appellant 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in 
my  opinion  the  foregoing  Brief  is  in  full  compliance  with 
these  rules. 

Sheldon  Green 


I 


SHELDON  GREEN  1)., 

201   E.    Earll  Drive  I'^'.d^'' 
Phoenix,    Arizona  I '\  \ 

264-7596  ^"'-^       ^^R  ^ 


V/Wl.  B.  tU 


I 

UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  NINTH    CIRCUT 

JOHN  A.    METHENY, 

Appellant.  NO.     22,    026 

vs. 

PETITION  FOR  Hi 
UNITED  STATES, 

Respondent, 

/ 


Now  comes  the  appellant  and  petitions  the  court  for  rehej 
matter  on  the  following  grounds: 

The  Court  did  not  pass  on  the  issue  of  whether  or  not  the 
collateral  estopple  applies  in  ci-iminal  cases , further,  the  co 
on  the  issue  of  whether  or  not  the  doctrine  of  collateral  esto 
in  this  case.  The  opinion  of  the  court  is  directly  contrary  t 
spirit  of  US  vs  Kramer  (I96I)  289  Fed  ^  902,    ^d^cir. 

SHELDON  GREEN       ^ 

Now  comes  Jerome  Berg  and  first  being  sworn  says:     I  am  j 

United  States,    over  18  years  of  age,    employed  in  San  Franc 
and  not  a  party  to  this  action;  I  served  a  true  copy  of  the  for 


by  mail  by  placing  it  in  an  envelope,    wh.ch  envelope  was   sealed,    carried 
fully  prepaid  postage,    was  deposited  in  the  U.S.    Mail  at  San  Francisco, 
m  March  15,    1968,    and  was  addressed  as  follows: 


California  or 


US  Attorney,    Cecil  Pool 

Federal  Building 

San  Francisco,    California. 


JEROME  BKRG 


STATE  OF  CALIFORNIA,  ) 

City  and  County  of  San  Francisco      ) 

Notary  P^'^ii^'   S'^'V^j^C  1^^°^^^^^^^  be  the  person  whose  name  is  subsc; 

th'i'd  trtle'wUh°t'L"fu''mentrnS  acknowledged  to'me  that  he  executed  the  sa^ne 

HTNESS  WHEREOF  I  have  hereunto  set  my  hand  and  affixed  my  officiil 
seal,  ./the  Cily  Id  County  of  San  Francisco,   the  day  and  year  m  thts 
cer/if/cate  firs,tj  ai^ovoT  ^)^rltt 


LElNf.il^ot^y  Public,    State  ot  Caiifo r ni a 


HAROLD  SILEN 
^   NOTARY  PUSltC-CAUPORMA  | 
CITY  &  COUNTY  OF 
SAN  FRANCISCO 


My  Com. -Uston  Explrw  Aujuwt  19, 1970 


'I 


UNITED  STATES  COURT  OF  APPEALS 


FOR  THE  NINTH  CIRCUIT 


GEORGE  ALBERT  CURRY, 

Appellant, 

vs. 

LAWRENCE  E.  WILSON,  Warden, 
California  State  Prison, 
San  Quentin,  California, 

Appellee. 


NO.    22030 


APPELLEE    '    S 


BRIEF 


FILED 

NOV  1  3  1967 
WM.  B.  LUCK,  CLERK 


THOMAS  C.  LYNCH, 
Attorney  General  of  California 

DERALD  E.  GRANBERG, 
Deputy  Attorney  General 

JOHN  T.  MURPHY 
Deputy  Attorney  General 

6000  State  Building 
San  Francisco  9^102 
Telephone:  557-1336 

Attorneys  for  Appellee 


NOV      ^^^7 


TOPICAL  INDEX 

Page 

JURISDICTION  1 
STATEMENT  OP  THE  CASE 

A.  Proceedings  in  the  state  trial  court  2 
PROSECUTION  3 
DEFENSE  11 
REBUTTAL  15 

B.  Proceedings  in  the  state 

appellate  courts  l6 

C.  State  habeas  corpus  proceedings        19 

D.  The  first  federal  habeas  corpus 
proceeding  19 

E.  Second  federal  habeas  corpus 
proceeding  21 

APPELLANT'S  SPECIFICATIONS  OF  ERROR  24 

SUMMARY  OP  APPELLEE'S  ARGUMENT  25 

ARGUMENT 

I.  THE  DISTRICT  COURT  JUDGE  PROPERLY 
REFUSED  TO  REHEAR  ALLEGATIONS 
PREVIOUSLY  HEARD  AND  DECIDED  BY 
ANOTHER  DISTRICT  COURT  JUDGE  26 

II.  THE  TRIAL  COURT  PROPERLY 

INSTRUCTED  THE  JURY  39 

III.  APPELLANT'S  OTHER  CONTENTIONS 

ARE  WITHOUT  MERIT  43 

CONCLUSION  46 

CERTIFICATE  OF  COUNSEL  4? 


1. 


TABLE  OP  CASES 


Page 


Blackburn  v.  Alabama, 

361  U.S.  199  (I960)  32,  ^1 

Columbe  v.  Connecticut, 

367  U.S.  568  (I96I)  ^6 

Crooker  v.  California, 

357  U.S.  433  (1958)  ^1 

Curry  v.  Wilson,  No.  M^066 

decided  January  28,  1966  26 

Davis  V.  North  Carolina, 

38^4  U.S.  737  (1966)  42 

Doyon  V.  Robbins, 

322  P. 2d  486  (1st  Cir.  I963). 

cert.  den.  376  U.S.  923  (1964)  31 

Duncan  v.  Carter, 

299  P. 2d  179  (9th  Cir.  1962), 

cert.  den.  370  U.S.  952  27 

Escobedo  v.  Illinois. 

378  U.S.  478  (1964)  37 

Pay  V.  Noia, 

372  U.S.  391  (I963)  44 

Gladden  v.  Holland, 

366  P. 2d  580  (9th  Cir.  I966)  42 

Henry  v.  Mississippi. 

379  U.S.  443  (1965;  44 

Jackson  v.  Denno, 

378  U.S.  368  (1964)  39 

Johnson  v.  New  Jersey, 

384  U.S.  719  (1966)  37,  42 

Jones  V.  State  of  Montana, 

231  P.  Supp.  531  (D.C.  Mont.  1964)         27 

Logner  v.  State  of  North  Carolina, 

260  P.  Supp.  970  (M.D.N.C.  1966),  36,  37 

Mergner  v.  United  States, 

147  P. 2d  572  (D.C.  Cir.  1945)  31,37 

Miranda  v.  Arizona, 

384  U.S.  436  (1966)  37 


ii. 


Table  of  Cases  (continued) 

Page 

Nelson  v.  People, 

346  P. 2d  73  (9th  Cir.  1965)  28,  ^5 

Payne  v.  Arkansas, 

356  U.S.  560  (1958)  Ml 

People  V.  Gonzales, 

24  Cal.2d  870  (1944) 

151  Pac.  2d  251  39,  45 

People  V.  Jones, 

24  Cal.2d  601, 

150  P. 2d  801  (1944)  45 

People  V.  Starkey, 

234  Cal.App.2d  822, 

44  Cal.  Rptr  738  (1965)  41 

People  V.  Trout, 

54  Cal. 2d  576  (I960) 

354  P. 2d  231  45 

Sanders  v.  United  States, 

373  U.S.  1  (1963)  27 

Schmerber  v.  California, 

384  U.S.  757  (1966)  44 

Sessions  v.  Wilson, 

372  F.2d  366  (9th  Cir.  1967)  42 

Stroble  v.  California, 

343  U.S.  181  (1951)  42 

Thomas  v.  Arizona, 

356  U.S.  390  (1958)  41 

Townsend  v.  Sain, 

372  U.S.  293  (1963)  46 

Unsworth  v.  Gladden, 

261  P.  Supp.  897  (D.Ore.  1966), 

appeal  docketed  No.  21738, 

9th  Cir.  March  1967.  36,  37 

TEXTS,  STATUTES,  AUTHORITIES 

Title  28  United  States  Code, 

§  2244  26 

§  2254(d)  46 

California  Evidence  Code 

§§  400-406  41 


iil. 


UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 


GEORGE  ALBERT  CURRY, 

Appellant, 

vs. 

LAWRENCE  E.  WILSON,  Warden, 
California  State  Prison, 
San  Quentin,  California, 

Appellee. 


NO.  22030 


APPELLEE'S  BRIEF 


JURISDICTION 


The  jurisdiction  of  the  United  States  District 
Court  for  the  Northern  District  of  California  to  enter- 
tain appellant's  petition  for  a  writ  of  habeas  corpus 
was  invoked  under  Title  28,  United  States  Code  section 
2241.   The  Jurisdiction  of  this  Court  is  conferred  by 
Title  28,  United  States  Code  section  2253,  which  makes 
an  order  in  a  habeas  corpus  proceeding  reviewable  in 
this  Court  when,  as  here,  a  certificate  of  probable 
cause  has  been  issued. 
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STATEMENT  OF  THE  CASE 

Appellant  appeals  from  the  order  of  the  United 
States  District  Court  for  the  Northern  District  of  Cal- 
ifornia, dated  June  2,  1967,  in  the  proceeding  entitled 
Curry  v.  Wilson,  No.  45068.   The  order  is  officially 
reported  at  269  P.  Supp.  9  (N.  D.  Cal.  1967). 
A.   Proceedings  in  the  state  trial  court. 

By  indictment,  appellant  was  accused  by  the 
Grand  Jury  of  Orange  County,  California,  of  a  violation 
of  section  187  of  the  California  Penal  Code  in  that  on 
October  6,  1959,  he  did  wilfully,  unlawfully  and  felon- 
iously, with  malice  aforethought,  murder  police  officer 
Myron  Trapp  (CT  3).*  Appellant  was  tried  before  a  Jury 
in  I960  (CT  3). 

The  prosecution  demanded  a  conviction  of  first 
degree  murder  (RT  1102-1104).   The  defense  theory  was 
that  appellant  was  intoxicated  at  the  time  of  the  kill- 
ing and  that  there  was  no  deliberate,  premeditated  and 
intentional  taking  of  a  human  life  (RT  51,  1127-1130). 
The  Jury,  after  fourteen  days  of  trial,  returned  a  ver- 
dict of  second  degree  murder  (CT  112). 

The  following  facts  were  developed  at  the 
trial,  the  transcript  of  which  was  lodged  in  the  District 
Court : 


*CT  refers  to  Clerk's  Transcript  of  appellant's 
appeal  in  the  state  court;  RT  refers  to  Reporter's 
Transcript  of  the  appeal  in  the  state  court;  CTA  will 
refer  to  the  Clerk's  Transcript  of  the  appeal  in  this  Court 
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PROSECUTION; 

At  about  2:55  p.m.  on  October  6,  1959,  Ser- 
geants Kenneth  J.  Runyon  and  Myron  Trapp  were  at  the 
Garden  Grove  Police  Department  (RT  52).   A  call  was 
received  concerning  a  man  in  a  house  with  a  gun  (RT  72). 
The  two  police  officers  drove  to  a  residence  on  Nelson 
Street  in  Garden  Grove  (RT  53).   As  they  arrived  at  the 
location,  Sergeant  Runyon  removed  the  automatic  shotgun 
from  the  locked  dash  of  the  squad  car.   Sergeant  Trapp 
parked  in  front  of  the  next  building  south  of  the  resi- 
dence.  An  apartment  house  was  under  construction  there 
(RT  5^).   Fifteen  or  twenty  persons  were  in  the  street. 
Two  uniformed  officers  were  at  the  rear  of  the  apartment 
building  (RT  55).   Sergeant  Trapp  used  the  public  address 
system  on  the  car  to  talk  to  the  occupant  of  the  house 
(RT  57).   He  said,  "You  in  the  white  house,  the  house 
is  surrounded.   We  are  police  officers.   Come  out"  (RT 
58:6-8).   He  then  gave  a  count-down  of  ten  to  give  the 
occupant  time  to  come  out.   Sergeants  Trapp  and  Runyon 
approached  the  house  from  the  gate,  up  the  driveway, 
crouching  low,  trying  to  minimize  the  size  of  the  target 
(RT  58-59).   Sergeant  Runyon  went  to  the  northeast  cor- 
ner of  the  house  at  the  front  porch,  while  Trapp  arrived 
at  the  north  side  of  the  house  at  the  kitchen  door, 
beyond  range  of  Runyon 's  vision  (RT  59).   Runyon  heard 
a  commotion  at  the  kitchen  door  (RT  60).   Sergeant 
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Jacobs  had  also  approached  that  door  (RT  l68).   Trapp 
knocked  and  yelled,  "We  are  police  officers."   He  said, 
"Come  out  of  the  premises  unarmed  with  your  hands  up" 
(RT  169 :  17-19).   They  beat  on  the  house  one  more  time 
and  pushed  the  door  open  (RT  I69).   Sergeant  Jacobs  saw 
the  appellant  seated  on  the  couch  with  a  rifle  on  his 
lap.   Appellant  raised  the  rifle  up  to  his  shoulder  and 
pointed  it  at  Jacobs  who  was  dressed  in  full  uniform. 
The  sergeant  yelled  (RT  170,  197).   He  suggested  that 
Trapp  hold  on  the  corner  while  he  called  for  assistance 
and  for  tear  gas  (RT  171).   Runyon  saw  Trapp  come  from 
the  kitchen  door  in  a  wide  arc  to  the  rear  of  him,  around 
the  sidewalk.   Trapp  yelled  to  Runyon  to  get  away  from 
the  door,  as  the  man  was  approaching  it  (RT  60).   The 
sharp  report  of  a  rifle  was  heard  next,  accompanied  by 
the  tinkling  of  glass  breaking.   Trapp  dropped  his  gun 
and  walked  across  the  yard,  as  if  he  had  been  hit  (RT 
62).   He  walked  across  the  lawn,  half  on  his  knees  and 
half  on  his  feet,  for  six  feet  or  so  before  he  fell  flat 
on  the  ground  (RT  63).   Trapp  yelled  that  he  had  been 
hit.   Runyon  looked  toward  the  house  and  saw  a  shadow 
through  the  kitchen  window;  he  shot  twice  (RT  6^). 

One  officer  climbed  in  a  window  and  saw  the 
appellant  standing  in  the  doorway  of  the  bedroom.   He 
had  a  rifle  in  hand,  pointing  downwards.   The  policeman 
said,  "I  am  a  police  officer.   Drop  the  gun"  (RT  298:2-3). 
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Appellant  pulled  the  gun  up  and  fired.  The  officer  felt 
a  sharp  sting  in  his  left  hand  and  went  backward  out  the 
window  (RT  297-299). 

Officer  Roach  fired  some  shots  into  the  rear 
of  the  house  (RT  66).   A  voice  yelled  from  inside,  "Don't 
shoot,  don't  kill  me,  I  surrender"  (RT  175:1^-15).  Appel- 
lant came  out,  his  hands  up  straight  over  his  head  (RT 
175).   Again  he  asked  not  to  be  shot  (RT  176).   Jacobs 
said,  "Keep  your  hands  high  over  your  head.   Walk  very 
slowly  onto  the  porch"  (RT  177:2-3).   And  he  did.   Appel- 
lant came  into  the  open.   The  officers  took  him  into 
custody  (RT  177-178).   Appellant  had  some  blood  on  his 
forehead  (RT  69,  139). 

An  autopsy  was  performed  on  the  victim  (RT 
245).   A  bullet  passing  through  the  body  had  caused 
death  (RT  262). 

Alijandro  R.  Alcala,  a  cement  mason,  was 
working  next  door  to  appellant's  home  on  October  6, 
1959  (RT  333).   At  2:00  p.m.,  while  he  was  working  on 
an  apartment  building,  he  heard  a  shot  and  saw  some 
plaster  by  his  right  leg  (RT  336).   He  saw  a  hole  in 
the  wall,  three  feet  off  the  ground  and  four  feet  from 
him  (RT  337).   While  he  showed  this  to  a  coworker,  he 
heard  a  second  shot,  10  inches  from  the  first  one  (RT 
338).   The  police  arrived  five  to  seven  minutes  later 
(RT  34,  341,  411). 
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After  the  homicide,  the  house  was  entered  to 
see  if  anyone  else  was  there  (RT  A57).   No  one  was  found 
inside  (RT  458). 

When  appellant  was  put  in  the  car  he  was  heard 
to  say,  "  I  know  what  I  have  done  and  I  am  sorry"  (RT 
459:21). 

On  the  ride  to  the  police  station  appellant 
kept  repeating:  "I  didn't  mean  to  kill  that  police 
officer,  honestly,  believe  me,  I  know  what  I  have  done, 
but  I  had  no  intention  of  doing  it.   I  know  what  will 
happen  to  me,  I'm  done"  (RT  536). 

About  3:30  p.m.  the  Garden  Grove  Chief  of 
Police  talked  to  the  appellant  (RT  474).   The  chief 
went  to  a  cell  and  asked  appellant  if  he  was  the  man  who 
shot  the  officer.   Appellant  said,  "No,  I  shot  at  some 
construction  workers  who  were  dumping  trash  on  my  yard" 
(RT  474:22-23).   Appellant  was  taken  to  another  room 
where  there  was  further  conversation,  recorded  on  tape 
(RT  475).   Appellant  had  very  definitely  been  drinking. 
He  was  intoxicated  but  not  drunk  (RT  476).   In  the  tape 
appellant  said  he  Just  wanted  to  scare  the  construction 
workers  (RT  486).   He  said  he  Just  shot  in  the  air.   He 
was  sorry  he  did  it  and,  "If  I  am  wrong  I  want  to  pay 
.  .  .  full  penalty"  (RT  492).   The  full  tape  is  reported 
at  pages  481-494  of  the  Reporter's  Transcript,  and  much 
of  it  contains  assertions  of  faulty  recollection  and 
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expressions  of  persecution  by  the  world  generally. 

Appellant  was  interrogated  by  Deputy  Sheriff 

John  R.  Baker  and  Sergeant  Rios  at  7:30  or  7:45  p.m. 

that  day.   Appellant  was  Interviewed  for  four  and 

one-half  hours.   No  threats  or  promises  were  made  (RT 

201/c).   What  he  said  was  free  and  voluntary.   At  the 

outset  of  the  interview  appellant  made  the  following 

remarks : 

"Mr.  Curry  said  that  he  left  for  work 
about  7:00  a.m.  on  the  6th;  he  was  picked  up 
by  his  foreman,  Mr.  Arnold,  and  taken  to  a 
roofing  Job;  on  the  way  to  the  roofing  job 
Mr.  Curry  said  that  they  stopped  and  bought 
a  fifth  of  Gallo  Wine,  and  upon  arriving  at 
the  roofing  Job  they  learned  that  the  inspec- 
tors had  not  been  out  to  inspect  the  Job; 
therefore  the  roofing  Job  was  delayed,  and 
that  while  they  were  on  the  Job  that  he  and 
Webb  drank  this  fifth  of  wine,  or  he  and 
Arnold,  pardon  me.   They  remained  there  until 
about  10; 00  a.m.  that  morning  and  decided  to 
go  back  to  Curry's  house.   On  the  way  back 
they  again  stopped  and  Curry  said  that  he  had 
bought  another  bottle  of  port  wine.   At  this 
time  there  was  a  third  party,  a  Mr,  Webb  with 
them,  and  when  they  arrived  at  Curry's  house, 
shortly  after  Webb  wanted  to  go  home  and  Mr. 
Curry  said  that  he  and  Mr,  Arnold  then  drove 
him  to  his  home  and  returned.   They  were  only 
gone  a  short  time.   They  drank  this  fifth  that 
they  bought  on  the  way  back  to  the  house,  and 
about  12:00  o'clock  Mr,  Curry  said  that  he 
heated  up  four  tamales  and  that  he  ate  two 
and  also  Arnold  ate  the  other  two.   Then  he 
said  that  Arnold  left  about  2:00  o'clock  and 
from  that  point  on  Mr.  Curry  said  he  could 
not  recall  what  happened"  (RT  201/d,  line  23; 
p.  201/e,  line  l8). 

During  this  subsequent  interview,  appellant's 

recollection  improved  (RT  201/f ) .   He  said: 
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"As  we  talked  to  Mr.  Curry  he  then 
—  he  then  said  he  recalled  going  to  his 
bedroom  to  the  closet  and  taking  a  .22  rifle 
from  the  closet.   Mr.  Curry  then  said  he  went 
to  his  dresser  drawer  and  removed  about  eight 
or  ten  shells  and  loaded  this  o22  rifle.   At 
this  time  Mr.  Curry  stated  that  he  had  trouble 
with  the  workmen  building  the  apartment  on 
the  adjoining  property;  that  the  workmen  were 
scattering  scrap  building  material  and  pieces 
over  the  property  line  onto  Mr.  Curry's  pro- 
perty.  And  at  this  time  Mr^  Curry  said  he 
fired  two  shots  out  of  the  bedroom  window  at 
the  workmen.   He  stated  he  didn't  intend  to 
hit  them  but,  more  or  less,  to  scare  them. 
Then  he  said  —  Mr.  Curry  said  he  put  the 
rifle  on  the  bed,  went  back  to  the  living 
room  and  watched  the  World  Series  baseball 
game;  shortly  after  this  he  heard  several 
voices  outside  around  his  house,  and  at  this 
time  he  went  back  to  the  bedroom,  picked  up 
the  rifle  and  brought  it  into  the  living  room 
and  sat  on  the  davenport. 

"Mr.  Curry  said  that  following  these 
voices  he  saw  a  figure  through  his  glass  front 
door  of  a  person  on  the  front  porch;  at  this 
time,  he  said,  he  lifted  the  rifle  up  and 
fired  at  this  figure. 

"We  then  asked  —  Sergeant  Rios  then 
asked  Mr.  Curry  if  he  recalled  the  events 
that  followed  this,  and  Mr.  Curry  stated 
that  he  could  not  recall"  (RT  202:1-24), 

A  tape  was  made  of  the  last  part  of  the  inter- 
view (RT  208). 

A  rifle  was  found  on  the  floor  of  the  living 
room  (RT  5^9).   A  wine  bottle  was  under  the  coffee  table 
(RT  550).   Three  empty  wine  bottles  were  in  the  kitchen 
waste  paper  basket  (RT  563).   In  the  bedroom  another 
rifle  lay  on  the  foot  of  one  of  the  beds  (RT  551).   It 
was  loaded  (RT  552)  as  was  the  first  (RT  554). 


8 


The  mechanics  for  loading  both  weapons  are 

essentially  the  same  (RT  555) »   The  procedure  was 

explained  as  follows: 

"A  The  gun  is  designed  to  be  loaded 
through  the  magazine  by  removing  the  magazine 
follower  rod  far  enough  to  allow  the  opening 
in  the  middle  section  of  the  magazine  to  be 
exposed,  into  which  the  shells  are  dropped 
base  toward  the  receiver,,   The  magazine  is 
filled,  the  follower  rod  is  then  reinserted 
and  locked  into  place, 

"Q  And  what  are  the  mechanics  of 
getting  a  shell  into  the  chamber,  then? 

"A   In  order  to  feed  a  shell  from  the 
magazine  into  the  chamber  the  forestock, 
which  is  the  grip  under  the  barrel  of  the 
gun,  has  to  be  moved  to  the  rear,  which 
opens  the  action  and  allows  the  shell  to  be 
placed  in  position  so  that  when  the  fore- 
stock  or  pump  is  returned,  that  shell  is  fed 
into  the  chamber  of  the  rifle"  (RT  552,  553). 

Two  empty  shells  and  one  live  shell  were  found 
on  the  bedroom  floor  (RT  558-559).   In  the  living  room 
two  shell  casings  were  found  (RT  560), 

The  bullet  found  in  the  victim's  body  was 
identified  as  a  22  Winchester  Rimfire  bullet  (RT  565). 
Appellant's  weapon  was  of  the  same  make  (RT  55^). 

The  murder  bullet  was  compared  ballistically 
with  the  weapon  in  the  house.   The  expert  testified: 
"While  the  gross  characteristics  of  the  bullets  were 
similar  I  was  unable  to  find  sufficient  individual 
characteristics  present  to  say  that  the  bullet  was  fired 
from  that  weapon"  (RT  57^),   There  were  several  factors 
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that  inhibited  positive  identification  (RT  575).   The 
casings  on  the  floor,  however,  were  fired  through  the 
weapon  (RT  577) »   The  weapon  had  been  fired  since  it  was 
last  cleaned,  but  not  the  one  in  the  bedroom  (RT  580). 
The  police  attempted  also  to  reconstruct  the  trajectory 
of  the  bullet  fired  at  Sergeant  Trapp.,   They  examined 
defects  in  the  screen,  curtain  and  glass  door.   They 
Inserted  a  probe  through  them  and  photographed  the  result 
establishing  a  line  runing  from  the  inside  to  the  outside 
of  the  house  (RT  605) = 

Much  evidence  was  introduced  on  both  sides  as 
to  the  levels  of  intoxication  by  blood  alcohol.   The 
generally  accepted  figure  for  unsafely  driving  a  car  is 
.15.   There  is  a  distinction  between  this  "under  the 
influence"  level  and  the  level  of  intoxicationo   The 
low  figure  on  intoxication  is  o25  and  it  runs  to  .28. 
(RT  627).   The  point  at  which  a  person  will  pass  out 
runs  from  3.5  to  4.2  (RT  628) o  [What  is  probably  meant 
here  is  .35  to  ,42],   Appellant's  blood  alcohol  was 
taken  Just  prior  to  5:05  p^m,  (RT  624,  668).   At  this  time 
appellant's  face  was  red  and  bloated  and  his  breath  smelled 
of  alcohol  (RT  629),   Of  persons  between  ,25  and  ,30  some 
are  confused  on  time  and  place.   Many  are  lucid.   Most  of 
them  know  what  they  have  been  doing  (RT  630-631).   Indi- 
viduals with  a  drinking  history  develop  a  tolerance.   A 
person  without  this  tolerance  may  appear  to  be  in  worse 
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condition  (RT  632,  672-673) «   Reason  and  Judgment  may 
be  impaired  between  o25  and  ,30  (RT  633). 

The  test  speciman  taken  at  5:05  Pcm,,  had  .257 
percent  blood  alcohol  (RT  668) »   At  1:48  the  next  morning 
the  level  had  receded  to  o094  percent  (RT  669). 

To  determine  appellant's  blood  alcohol  level 
at  3:00  p.m.,  the  time  of  the  killing,  there  are  three 
possibilities.   It  could  have  been  greater  at  3:00  p.m. 
if  the  alcohol  level  in  his  system  decreased.   Or  it 
could  have  remained  the  same.   Or  it  could  have  been 
lower  if  the  alcohol  were  consumed  Just  before  3:00  p.m. 
so  that  it  had  not  yet  been  absorbed  into  his  system  at 
the  time  of  the  killing  (RT  674-676), 

Fourteen  ounces  of  one-hundred-proof  whiskey 
would  be  needed  to  produce  a  level  of  ,257  in  a  two- 
hundred-pound  man  (RT  676), 

At  .25  percent  you  would  expect  to  find  stag- 
gering; his  manner  of  speech  would  be  affected.   The 
memory  loss  would  probably  increase  (RT  69O),   Wine  would 
have  a  slower  ingestion  rate  than  whiskey  (RT  691).   A 
person  with  a  ,25  or  ,28  would  be  able  to  load  and  fire 
a  rifle.   He  would  know  he  had  a  lethal  weapon  (RT  692). 
DEFENSE; 

According  to  his  wife,  appellant  had  been 
drinking  for  a  year  and  a  half.   For  two  years  before 
that  he  didn't  drink  at  all  (RT  707).   He  started  drinking 
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again  when  he  began  to  work  with  Jake  Arnold,  his  foreman 
(RT  708).   He  drank  quite  a  bit  in  the  few  days  preceding 
the  homicide  (RT  708).   He  was  not  a  quarrelsome  person 
when  drunk.   The  workmen  next  door  had  sprayed  plaster 
on  his  mother-in-law  but  appellant  had  said  nothing  about 
it  to  them.   They  threw  things  on  the  porch  and  ruined  a 
new  chaise-lounge.   Appellant  just  said  to  move  it  over 
(RT  712-713).   He  had  a  perfect  reputation  for  peace  and 
quiet  (RT  719).   She  had  heard  however  that  he  had  been 
previously  convicted  of  burglary  and  that  his  parole  had 
been  violated.   She  also  had  heard  of  another  prior 
burglary  conviction  (RT  728-729). 

Jake  Arnold  picked  appellant  up  for  work  that 
morning.   They  had  part  of  a  bottle  of  wine  at  that  time 
(RT  724).   They  got  out  to  the  job  but  were  not  permit- 
ted to  work,  as  the  job  had  not  been  inspected  (RT  746). 
On  the  way  they  stopped  and  bought  another  bottle  of 
wine  (RT  747).   They  went  back  to  the  shop  and  drank 
(RT  748).   They  bought  more  alcohol  and  went  to  the 
appellant's  house  and  drank,  ate  a  tamale,  talked  and 
sat  (RT  750,  751  752)=   Arnold  arrived  home  at  2:00 
p.m.  and  it  took  20  or  25  minutes  to  go  from  appellant's 
house  to  his  home  (RT  764-5) » 

Appellant  was  examined  by  a  doctor  at  4:40  p.m. 
on  October  6,  1959.   There  was  a  strong  odor  of  alcohol; 
he  swayed  when  seated  (RT  785).   However  he  had  walked 
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in  by  himself,  hands  cuffed  behind  his  back  (RT  789) o 
Appellant  testified  on  his  own  behalfo   He 
related  the  drinking  he  had  done^   He  couldn't  "give 
a  close  estimate"  but  left  the  impression  that  it  was 
a  considerable  amount o   He  ate  "maybe  two  tamales"  (RT 
863-865).   He  had  a  "faint  something  there"  as  to  shoot- 
ing out  the  back  window  but  not  a  clear  picture.   He  did 
not  recall  loading  guns »   He  vividly  remembered  drinking 
with  Jake  Arnold  but  recalled  hearing  no  shots,  not  even 
those  the  police  fired  into  the  house o   After  sitting 
with  Jake  Arnold,  his  next  recollection  was  of  being  in 
the  District  Attorney's  office  (RT  867)0   This  was  the 
Baker-Rios  interrogationo   He  did  not  recall  shooting 
out  the  front  door  (RT  867-868)0 

As  to  his  taped  admissions,  he  accounted  for 
them  this  way: 

"A  Well,  after  all,  this  being  told 
repeatedly  over  and  over  and  over  —   I  mean 
they  placed  me  in  the  house,  and  so,  I  must 
have  done  it,  I  mean  that  is  the  answer  I 
arrived  at,  I  must  have  done  it  if  I  am  the 
only  one  in  the  house «   I  am  told  that  I 
done  it,  so  that  is  —  that  is  the  only 
knowledge  I  have  of  the  incident"  (RT  872), 

He  said  Baker  and  Rios  never  hit  him,   "What 
did  they  do?"   "Talkedo"   (RT  874) „ 

Appellant  called  to  the  stand  an  expert  witness, 
a  psychiatrist  who  had  experience  with  alcoholics  (RT  935) 
The  prosecution  had  arranged  to  have  him  examine  the 
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appellant  for  sanity  (RT  938) o   The  doctor  determined 

there  was  legal  sanity  (RT  9^0) o   He  spoke  to  him  for  an 

hour  and  a  half  to  two  hours  (RT  9^3) «   The  psychiatrist 

felt  that  appellant  was  not  lying  about  his  memory  lapses 

"A   We  believe  in  our  work  that  if  a 
person  will  cooperate  and  answer  our  ques- 
tions, that  we  can  tell  if  one  is  malingering 
or  not,  or  lying,  whatever  you  wish  to  say^ 
If  they  answer  all  our  questions.   We  can  ask 
the  same  question  from  a  psychological  stand- 
point in  many  different  ways,  and  we  get  our 
same  conclusiono   And  I  believe  if  anyone  will 
answer  us  other  than  'Yes'  and  'No'  and  will 
give  us  an  explanation  the  best  they  can,  I 
don't  believe  it  is  possible  to  falsify  about 
that,   I  don't  think  he  was  falsifying  about 
his  memory.   Everything  added  up  to  it o   He 
didn't  try  to  lie  to  me  in  anything  that  I 
could  findo   I  believe  that  he  definitely  had 
a  memory  losSo"  (RT  9^6-94?) » 

The  doctor  wondered  if  even  what  appellant  did 

remember  was  not  put  there  by  suggestion o   He  did  not 

feel  that  appellant  had  the  mental  capacity  to  form 

malice  aforethought  (RT  957)  o   The  doctor  knew  what 

malice  aforethought  was  because  he  had  Just  looked  up 

the  term  (RT  95^) »   Nor  did  he  feel  appellant  could 

have   \premeditated  or  deliberated  (RT  957-58) o   The 

doctor  elaborated: 

".  „  „  I  think,  if  —  no  matter  who  he 
shot  or  what  it  was,  it  could  have  been  the 
King  of  England  and  I  don't  think  he  had 
any  malice,  he  is  able  to  have,  had  no 
forethought.   He  didn't  plan  it.   I  don't 
think  the  intent  was  there «   All  the 
testimony  —  or,  rather,  the  interro- 
gation shows  that  he  had  very  little 
memory,  that  he  was  not  mad  at  everybody 
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— anybody,  except  maybe  he  was  irritated 
at  noise  ;  he  was  drunk,  shot  at  the  work- 
man, maybe,  ,  o  o"  (RT  958) « 

On  cross-examination,  however,  the  doctor  said 
that  appellant  would  have  known  he  had  a  gun  (RT  963). 
He  did  a  lot  of  normal  things  —  he  didn't  resist  or 
hide;  he  knew  he  was  watching  a  ballgameo   He  got  the 
gun  from  a  closet  and  loaded  it  (RT  965)0   He  might  know 
he  was  firing  the  gun  (RT  975) o   He  would  not  be  able 
to  deceive  (RT  99^ )»   He  would  be  shooting  at  something 
that  irritated  him  (RT  997)  <>   He  fired  at  noise,  pound- 
ing on  the  door  (RT  999)= 
REBUTTAL; 

Nathaniel  Showstack  was  qualified  as  a  psychi- 
atrist. Director  of  Clinical  Services  at  the  California 
Medical  Facility,  a  psychiatric  prison  hospital  for  the 
Department  of  Corrections  (RT  104^1 ).   He  had  engaged 
extensively  in  the  treatment  of  alcoholics  (RT  1045) » 
A  person  in  the  condition  described  would  know  he  had 
a  gun  and  would  know  it  was  a  lethal  weapon  (RT  1048). 
The  doctor  concluded  that  apppellant  was  able  to  reason 
under  the  influence  of  alcohol,  with  some  impairment 
from  the  high  alcoholic  content  of  the  blood  (RT  1049). 

"A   Well,  when  he  shot  at  the  Mexican 
workers  next  door,  he  said  he  didn't  mean  to 
kill  them,  he  Just  wanted  to  scare  them,, 
Even  though  his  reasoning  may  have  been  im- 
paired by  the  alcohol,  he  seemed  to  know 
what  he  was  doing o   And  then  when  he  said 
that  he  was  sorry  that  he  killed  the  police 
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Officer  Trapp,  who  ultimately  became  the 
victim,  used  the  loudspeaker  of  the  police 
car  public  address  system,  several  times 
calling  to  defendant  that  they  were  officers 
that  the  house  was  surrounded,  and  for 
defendant  to  come  outo   Upon  defendant's 
failure  to  appear,  officer  Trapp  knocked  on 
defendant's  rear  door,  and  again  announced 
in  a  loud  voice  that  they  were  officers  and 
for  defendant  to  come  out  unarmed o   Officer 
Jacobs,  in  uniform,  opened  the  rear  dooro 
Defendant,  sitting  on  a  couch  with  a  rifle 
on  his  lap,  raised  his  rifle  and  pointed  it 
at  Jacobs o   Jacobs  left  the  door,  and  Trapp 
moved  in  a  wide  arc  towards  the  front  of  the 
house o   Officer  Runyon  was  standing  near  the 
front  dooro   As  Trapp  came  into  view  in  the 
front  yard,  defendant  fired  and  killed  Trapp o 
Again  one  of  the  officers  called  for  defendant 
to  come  out  with  his  hands  up,  that  an  officer 
had  been  hito 

"Officer  Roach  then  attempted  to  enter 
a  window  in  the  rear  bedroom,  calling  to 
defendant:  ' I  am  a  police  officer o   Drop 
the  gun,,  '   Roach  was  in  uniform^   Defendant 
again  fired  the  rifle „   Roach  felt  a  sting 
in  his  left  hand,  but  whether  it  was  struck 
by  a  bullet  or  by  flying  glass  is  not  made 
clear  by  the  recordo   Several  shots  were 
fired  by  the  officers »   Defendant  then 
called,  'Don't  shoot,  don't  kill  me,  I 
surrender„ '   He  came  to  the  screen  door 
with  his  hands  up,  repeating  the  same  or 
similar  words.   He  was  then  again  ordered 
to  come  out  slowly,  and  he  compliedo 
Defendant  was  placed  under  arrest,  the 
house  was  immediately  searched,  and  defendant 
was  found  to  be  the  sole  occupant o   Two 
rifles,  partly  loaded,  and  several  expended 
shells  were  found  on  the  flooro 

"In  the  police  car  on  the  way  to  the 
police  station,  defendant  said,  'I  know  what 
I  have  done  and  I  am  sorry o'   He  also  repeated 
over  and  over  'I  didn't  mean  to  kill  that 
police  officer,  honestly,  believe,  I  know 
what  I  have  done,  but  I  had  no  intentions 
of  doing  ito   I  know  what  will  happen  to  me, 
I'm  doneo'   Later  he  stated  he  was  shooting 
at  some  construction  workers  who  were  dumping 
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trash  in  his  yardo   Still  later,  defendant  was 
interrogated  at  length  and  at  the  close  of 
the  interrogation,  a  tape  recording  was  made 
of  questions  and  answers  purporting  to  amount 
to  a  summation  of  the  facts  developed  by  the 
interrogation.   On  stipulation  of  both  counsel, 
this  tape  recording  and  a  transcription  thereof 
were  placed  in  evidence o   A  second  tape  record- 
ing of  another  interrogation  was  also  placed 
in  evidence  on  stipulation  of  both  counsel,, 

"The  chief  defense  was  a  claim  of  intoxi- 
cation to  the  extent  of  inability  to  form 
intent o   There  is  little  doubt  that  defen- 
dant had,  in  fact,  imbibed  considerable 
intoxicating  liquors   However,  the  evidence 
as  to  the  extent  of  his  Intoxication  and 
his  understanding  of  what  he  was  doing  is  in 
substantial  conflict o"   192  CaloAppo2d,  at 
668-669o 

Among  the  issues  raised  on  appeal  was  the 

contention  that  it  was  error  to  admit  into  evidence  the 

two  tape  recordings  and  other  evidence  of  his  statements 

to  the  police  during  interrogation,  because  they  were 

not  voluntary  statements  but  statements  made  while 

appellant  was  intoxicated o   The  appellate  court  found: 

"That  defendant  may  have  been  partially 
intoxicated  did  not  make  his  statements  inad- 
missible nor  destroy  their  voluntary  charac- 
ter.  (People  Vo  Dorman,  28  Calo2d  846,  85^  [6] 
[172  Pc2d  686];  People  v.  Byrd,  42  Calo2d  200, 
211  [11]  []66  P„2d  505]o}  Whatever  truth  there 
may  be  in  the  old  proverb, 'In  vino  Veritas' 
the  matter  of  intoxication  as  presented  under 
the  facts  in  ths  case  here  at  bar,  clearly 
goes  to  the  weight  of  the  testimony  and  not 
to  admissibilityo  (7^  AoL.Ro  1102;  People 

Vo  Farrington,  140  Calo  656,  661  [74  Po288]J" 
192  CaloApp  2d  at  670 o 

The  appellate  court  also  found  that  there  was 
no  overreaching  on  the  part  of  the  authorities o   More- 
over, it  noted  that  there  not  only  was  no  objection 
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to  the  recordings  but  that  they  were  actually  introduced 
on  stipulation  of  both  counsel o  The  police  officers  were 
not  required  to  close  their  ears  to  tne  volunteered 
statements  of  an  intoxicated  mano 

Co   State  habeas  corpus  proceedings 
Appellant  filed  a  petition  for  a  writ  of  habeas 
corpus  in  the  California  Supreme  Court  on  July  23, 
1965,  over  four  years  after  his  conviction  was  affirmed 
by  the  California  Court  of  Appeal o   Again  appellant 
urged  that  his  statements  were  inadmissible  by  reason 
of  his  intoxicationo   The  petition  was  denied  without 
opinion  on  August  18 j  1965o   In  re  Curry  ^  Crim,  NOo 
9215. 

Do   The  first  federal  habeas  scrpus  proceeding 

On  August  30,  1965s  appellant  filed  a  petition 
for  a  writ  of  habeas  corpus  in  the  United  States  District 
Court  for  the  Northern  District  of  California 0   The 
petition  was  entertained  by  the  Honorable  George  Bo 
Harris  and  the  proceeding  was  designated  Curry  Vo 
Wilson,  NOo  440660   An  order  to  show  cause  was  issued 
and  a  return  thereto  was  duly  filed  by  the  California 
Attorney  General,  representing  the  warden  of  the  state 
prison.   Appellant  was  represented  by  retained  counsel, 
Arnold  Ho  Mintz  (CTA  38)0  *  The  trial  record  was 


*  Clerk's  Transcript  of  the  appeal  in  this  Court 
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lodged  with  the  District  Court o 

Appellant  again  alleged  that  his  pretrial 
statements  were  inadmissible  by  reason  of  his  intoxi- 
cation o   The  District  Court  not  only  found  that  appellant 
was  barred  from  attacking  the  admissibility  of  the  state- 
ments because  he  deliberately  bypassed  California's 
contemporaneous  objection  rule,  but  also  found  that 
appellant's  partial  intoxication  did  not  make  his 
statements  inadmissible  nor  destroy  their  voluntary 
character^   The  District  Court  cited  also  Brown  Vo 
Allen,   344  U.So  443,  457-458  (1953)s 

"The  fact  that  no  weight  is  to  be  given  by 
the  Federal  District  Court  to  our  denial 
of  certiorari  should  not  be  taken  as  an 
indication  that  similar  treatment  is  to  be 
accorded  to  the  orders  of  the  state  courts o 
So  far  as  weight  to  be  given  the  proceedings 
in  the  courts  of  the  state  is  concerned,  a 
United  States  district  court,  with  its 
familiarity  with  state  practice  is  in  a 
favorable  position  to  recognize  adequate 
state  grounds  in  denials  of  relief  by 
state  courts  without  opiniono   A  fortiori, 
where  the  state  action  was  based  on  an 
adequate  state  ground,  no  further  examina- 
tion is  required,  unless  no  state  remedy 
for  the  deprivation  of  federal  constitutional 
rights  ever  existed   Mooney  v  Holohan,  294 
UoSc  103;  Ex  parte  Hawk,  321  UoS„  llMo 
Furthermore,  where  there  is  material  conflict 
of  fact  in  the  transcripts  of  evidence  as  to 
deprivation  of  constitutional  rights,  the 
District  Court  may  properly  depend  upon  the 
state's  resolution  of  the  issue,   Malinske 
Vo  New  York,  324  U^Sc  401,  4o4,   In  other 
circumstances  the  state  adjudication  carries 
.the  weight  that  federal  practice  gives  to 
the  conclusion  of  a  court  of  last  resort  of 
another  jurisdiction  on  federal  constitutional 
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issues 0   It  is  not  res  judicata  (footnote 
omitted)" 

With  the  trial  court  record  before  it,  the 
District  Court  specifically  concurred  in  the  California 
appellate  court's  findings  that  the  statements  were 
admissible  and  that  appellant  had  not  been  denied  due 
process  of  law  (CTA  49-50) o   Appellant  did  not  appeal 
the  District  Court's  order  to  this  Courts 

Eo   Second  federal  habeas  corpus  proceeding 

On  May  5s  1966,  appellant  filed  a  second  habeas 
corpus  application  in  the  District  Court  (CTA  1-35) » 
The  petition  was  entertained  by  the  Honorable  Alfonso  J= 
Zirpoli,  who  issued  an  order  to  show  cause  on  November  1, 
1966  (CTA  36)0   A  return  was  filed  by  appellee  on 
December  14,  1966  (CTA  37-50) o   A  traverse  was  filed  by 
appellant's  appointed  counsel  on  February  28,  196? 
(CTA  51-63)0   After  some  two  hc>urs  of  oral  argument  held 
on  March  8,  1967,  the  District  Court  took  the  matter 
under  submissiono 

On  June  2,  1967,  the  District  Court  found  that 
the  petition  raised  the  following  issues? 

lo   Was  appellant's  constitutional  right  to 
counsel  violated  when  incriminatory  statements  were 
taken  from  him  and  introduced  in  evidence  at  his  trial? 

2o   Were  coercive  police  tactics  used  to 
obtain  the  statements  rendering  the  statements  involun- 
tary? 
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3o   Did  appellant's  voluntary  intoxication 
render  his  statements  involuntary"? 

4o  Was  appellant  adequately  represented  by 
his  trial  counsel? 

5o  Was  the  trial  court  constitutionally 
required  to  instruct  that  Jury  that  it  must  consider 
(a)  appellant's  degree  of  intoxication  and  (b)  the 
failure  to  warn  him  of  his  constitutional  rights,  in 
assessing  the  voluntariness  of  these  statements? 

The  District  Court  found  that  issues  1  through 
3  had  been  considered  in  appellant's  first  federal  habeas 
corpus  proceeding,  Curry  v^  Wilson,  NOo  44066,  and  that 
findings  adverse  to  appellant  had  been  made  <>   The  Court, 
pursuant  to  Title  28,  United  States  Code  section  2244, 
refused  to  rehear  the  issues  and  gave  its  reasons  for 
so  refusingc   First,  the  District  Court  found  that  the 
failure  to  object  to  the  statements  at  the  time  of 
trial  was  a  deliberate  bypassing  of  California's  con- 
temporaneous objection  rule;  second,  the  District  Court 
held  that  the  fact  of  voluntary  intoxication  goes  to 
the  weight  to  be  given  the  statements  and  not  to  their 
admissibility^ 

Addressing  itself  to  issues  4  and  5  on  the 
merits,  the  District  Court  said  that  upon  review  of  the 
1238-page  transcript,  it  was  clear  that  appellant's  trial 
counsel  presented  an  active  defense  in  a  difficult  case 
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and  that  his  performance,  by  far,  was  abO've  the  level 
that  would  shock  the  conscience  and  make  the  proceeding 

a  mockery  of  justice^   On  issue  5s  the  District  Court 

reached  the  following  conclusions 

"[Appellant]  relies  upon  Haynes  v. 
Washington,  373  UoSo  503  (1963),  and  Unsworth 
Vo  Gladden,  supra,  for  the  proposition  that 
the  Jury  must,  as  a  matter  of  constitutional 
due  process,  be  Instructed  to  consider  the 
failure  to  warn  petitioner  of  his  right  to 
remain  silent  and  his  right  to  counsel,  and 
further  that  his  state  of  ¥oluntary  intoxica- 
tion must  be  considered  with  respect  to  its 
duty  to  determine  whether  or  not  the  state- 
ments were  voluntary o  Haynes  does  not  stand 
for  this  proposltiO'n  at  alio   The  Supreme 
Court  in  that  case  determined  on  an  indepen- 
dant  review  of  the  record  that  the  incrimi- 
natory statements  could  not  have  been 
voluntary  0   It  is  further  noteworthy  that 
at  the  time  Haynes  was  tried,  the  Washington 
procedure  left  the  determination  of  voluntari- 
ness entirely  to  the  jury  to  be  determined  in 
a  general  verdict o   This  procedure  was  later 
ruled  unconstitutional  in  Jackson  Vc  Denno, 
378  UoSc  368  (196^) „   California,  on  the  other 
hand,  follows  the  'Massachusetts  rule',  which 
requires  that  the  judge  make  an  initial  deter- 
mination of  voluntariness,  thus  adding  an 
additional  safeguard o   On  the  facts  of  this 
case  it  is  also  significant  that  petitioner's 
counsel  did  not  object,  but  in  fact  stipu- 
lated to  the  use  of  most  of  the  stateents, 
while  in  Haynes  there  was  timely  objectiono 
Unsworth  Vo  Gladden,  supra,  does  contain  a 
dictum  to  the  effect  that  It  would  be  consti- 
tutional error  to  fail  to  give  a  jury  an 
instruction  to  give  less  weight  to  statements 
which  are  made  under  the  influence  of  alcohols 
This  court  is  not  in  accord  with  that  dictum, 
insofar  as  it  purports  to  set  forth  a  consti- 
tutional mandate  and  declines  to  apply  it  to 
the  facts  of  this  case^" 

The  District  Court  thereupon  concluded  that 

appellant's  contentions  were  without  merit  and  denied 
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the  petition  for  a  writ  of  habeas  corpus  (CTA  65-68), 

APPELLANT'S  SPECIFICATIONS  QF  ERROR 

lo   The  District  Coiurt  erred  in  denying  the 
petition  for  a  writ  of  habeas  corpus o 

2c  The  District  Court  erred  in  declining  to 
hold  an  evidentiary  hearing  on  the  matters  alleged  in 
the  petition  for  a  writ  of  r^tb-sas  corpus o 

3o  The  District  Court  erred  in  holding  that 
appellant's  intoxication  had  no  bearing  on  the  volun- 
tariness of  appellant's  confessions o 

4.  The  district  Court  erred  in  neglecting  to 
consider  the  failure  of  the  police  to  advise  appellant 
of  his  rights  as  bearing  upon  the  voluntariness  of  his 
confessionso 

5o   The  District  Court  erred  in  neglecting  to 
consider  appellant's  injuries  and  certain  other  factors 
tending  to  weaken  appellant's  will  as  bearing  upon  the 
voluntariness  of  his  confessions  <> 

6o   The  District  Court  erred  in  failing  to 
find,  on  the  basis  of  the  record j  that  appellant's  con- 
fessions were  involuntary  in  facto 

7o   The  District  Court  erred  in  finding  that 
trial  counsel's  stipulation  of  appellant's  statements 
into  evidence  was  a  "deliberate  bypassing"  of  state 
procedure, 
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8.  The  District  Court  erred  in  holding  that 
trial  counsel's  stipulation  of  the  statements  into 
evidence  precluded  federal  collateral  review  of  the 
actual  voluntariness  of  the  statements. 

9.  The  District  Court  erred  in  failing  to 
find  that  the  Jury  instruction  on  the  issue  of  volun- 
tariness was  erroneous  as  a  matter  of  constitutional 
law. 

10.  The  District  Court  erred  in  holding  that 
the  California  procedure  for  passing  upon  the  voluntari- 
ness of  confessions  insulates  California  instructions  "~ 
on  this  issue  from  federal  review. 

SUMMARY  OF  APPELLEE'S  ARGUMENT 
I.   The  District  Court  properly  refused  to 
rehear  the  allegations  that  appellant's  incriminating 
statements  were  involuntary  by  reason  of  appellant's 
self-indulgence  in  alcoholic  beverages,  and  that  the 
use  of  such  statements  violated  his  constitutional 
rights  even  though  his  trial  counsel  stipulated  to 
their  admissibility. 

11.  The  District  Court  properly  held  that  the 
trial  court,  as  a  matter  of  due  process,  was  not  required 
on  its  own  motion  to  instruct  the  Jury  to  consider 

(a)  appellant's  voluntary  intoxication,  and  (b)  the 
failure  of  this  police  to  advise  him  of  his  rights,  in 
determining  the  voluntariness  of  his  statements. 
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THE  DISTRICT  COURT  JUDGE  PROPERLY  REFUSED 
TO  REHEAR  ALLEGATIONS  PREVIOUSLY  HEARD  AND 
DECIDED  BY  ANOTHER  DISTRICT  COURT  JUDGE 

The  District  Court  Judge  refused  to  entertain 
appellant's  contentions  (1)  that  his  constitutional  right 
to  counsel  was  violated  when  incriminatory  statements 
were  taken  from  him  and  introduced  in  evidence  at  his 
trial;  (2)  that  these  statements  were  rendered  involun- 
tary by  virtue  of  coercive  police  tactics  used  to  obtain 
them  and  that  incriminatory  statements  made  by  petitioner 
were  rendered  involuntary  by  virtue  of  his  voluntary 
intoxication;  and  (3)  that  it  was  constitutional  error 
to  allow  them  to  be  introduced  in  evidence  against  him. 
These  contentions  had  been  previously  raised  and  decided 
against  appellant  in  Curry  v.  Wilson,  No.  44066,  decided 
January  28,  1966. 

In  deciding  not  to  rehear  these  issues,  the 

District  Court  correctly  relied  upon  Title  28,  United 

States  Code  section  2244,  which  provides,  in  pertinent 

part,  as  follows: 

"(b)  When  after  an  evidentiary  hearing 
on  the  merits  of  a  material  factual  issue,  or 
after  a  hearing  on  the  merits  of  an  issue  of 
law,  a  person  in  custody  pursuant  to  the 
Judgment  of  a  state  court  has  been  denied  by 
a  court  of  the  United  States  or  a  justice 
or  Judge  of  the  United  States  release  from 
custody  or  other  remedy  on  an  application 
for  a  writ  of  habeas  corpus,  a  subsequent 
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application  for  a  writ  of  habeas  corpus  in 
behalf  of  such  person  need  not  be  entertained 
by  a  court  of  the  United  States  or  a  Justice 
or  judge  of  the  United  States  unless  the 
application  alleges  and  is  predicated  on  a 
factual  or  other  ground  not  adjudicated  on 
the  hearing  of  the  earlier  application  for 
the  writ,  and  unless  the  court,  Justice  or 
Judge  is  satisfied  that  the  applicant  has 
not  on  the  earlier  application  deliberately 
withheld  the  newly  asserted  ground  or  other- 
wise abused  the  writ." 

The  District  Court  had  broad  discretion  to 
dismiss  the  habeas  corpus  application  where  the  grounds 
advanced  for  relief  had  already  been  determined  against 
appellant  on  the  prior  application.   Sanders  v.  United 
States,  373  U.S.  1,  15-17  (1963);  Duncan  v.  Carter, 
299  F.2d  179,  181-182  (9th  Cir.  1962),  cert,  denied 
370  U.S.  952  (1962);  Jones  v.  State  of  Montana,  231  P. 
Supp.  531  (D.C.  Mont,  1964). 

Contentions  1  through  3  of  appellant's  peti- 
tion were  not  dismissed  without  explanation  for  the 
District  Court  explicitly  stated  the  reasons  why  it 
believed  the  ends  of  Justice  would  not  be  served  by 
rehearing  the  contentions.   Appellant  was  represented 
with  great  vigor  and  force  on  the  trial  level,  yet  his 
experienced  counsel,  obviously  learned  in  the  law, 
deliberately  and  consciously  abstained  from  making 
objections  to  the  admissibility  of  the  statements  now 
alleged  to  be  involuntary.   This,  the  District  Court 
found,  was  a  deliberate  bypassing  of  California's 
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contemporaneous  objection  rule.  Nelson  v.  People,  3^6 
P. 2d  73,  77-82  (9th  Cir.  1965). 

No  detailed  analysis  is  necessary  to  under- 
stand why  trial  counsel  did  not  object  to  the  introduc- 
tion of  the  extra  Judicial  statements  of  his  client. 
Appellant's  initial  statement,  made  upon  his  apprehen- 
sion and  while  he  was  being  placed  in  the  police  car, 
was:  "I  know  what  I  have  done  and  I  am  sorry"  (RT  459). 
On  the  way  to  the  station  appellant  said:  "I  didn't 
mean  to  kill  that  police  officer,  honestly,  believe  me, 
I  know  what  I  have  done,  but  I  had  no  intentions  of 
doing  it.   I  know  what  will  happen  to  me,  I'm  done" 
(RT  536).   These  were  the  spontaneous,  volunteered 
statements  of  a  man  caught  in  an  act  of  crime  and  they 
were  made  without  police  questioning  or  pressure  as 
established  by  trial  counsel's  probing  cross-examination 
of  the  officer  who  witnessed  the  statements  (RT  537-5^3). 
This  officer  witness  did  not  know  appellant  was  intoxi- 
cated (RT  541-542),  but  even  if  he  had  known,  there  is 
no  requirement  that  officers  arresting  a  drunk  must 
make  themselves  deaf  like  the  sailors  of  Ulysses  pass- 
ing the  rocks  of  the  Sirens.   Aside  from  the  lack  of  a 

legal  ground  to  object,  the  statements  were  valuable 
to  the  defense,  for  they  reflected  appellant's  state 
of  mind  at  the  time  of  the  killing.   Where  the  issues 
were  whether  appellant  killed  with  premeditation  and 
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deliberation,  or  whether  he  even  had  the  intent  to  kill, 
the  statements  were  definitely  helpful  to  the  defense. 

The  first  tape  recording  was  admitted  upon 
stipulation  (RT  476-480).   It  was  not  a  confession,  as 
appellant  incorrectly  asserts,  but  an  exculpatory  state- 
ment (RT  481-494).  The  tape  is  replete  with  accounts 
of  appellant's  drinking,  assertions  of  faulty  recol- 
lection and  expression  of  persecution  by  the  world 
generally  —  factors  consistent  with  the  defense  theory 
that  appellant  was  incapable  of  formulating  the  intent 
to  kill,  or  unable  to  premeditate. 

The  second  tape  recording  was  part  of  a 
long  interview  which  commenced  some  four  and  one-half 
hours  after  the  killing  (RT  201/c  -  208).   It  traced 
appellant's  activities  that  day,  his  drinking  and  food 
consumption,  his  shooting  at  the  construction  workers, 
his  firing  at  a  figure  through  a  glass  door,  and  his 
mental  blackout  (RT  202-208).   Again  it  was  not  a 
confession  and  was  essentially  consistent  with  the  case 
of  the  defense,  including  appellant's  own  testimony  (RT 
87I-885).   The  tape  and  the  statements  given  at  the 
interview  were  admitted  without  objection.   The  state- 
ments were  given  freely  (RT  201/c  -  201/d),  a  matter 
explored  at  length  by  appellant's  trial  counsel  (RT 
203-227). 

Consequently,  the  District  Court,  in  its 
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discretion,  chose  not  to  rehear  the  contentions  that  the 
statements  were  involuntary,  because  it  was  apparent 
from  the  record  that  trial  counsel  consciously  abstained 
from  making  an  objection  to  their  admission.   This  was 
not  an  oversight.   This  represented  counsel's  considered 
opinion  that  such  a  claim  was  so  devoid  of  merit  as  to 
be  unworthy  of  presentation c 

The  second  reason  which  the  District  Court 
gave  for  not  rehearing  appellant's  contentions  was  the 
overwhelming  authority  contrary  to  appellant's  assertion 
that  his  voluntary  intoxication  made  the  statements 
involuntary  per  se. 

At  the  outset,  it  must  be  noted  that  there  is 
no  conflict  in  the  record  on  the  facts  that  appellant 
had  imbibed  a  considerable  amount  of  intoxicating  bever- 
ages.  However,  the  evidence  as  to  the  degree  of  his 
intoxication  and  of  his  comprehension  of  what  he  was 
doing  was  in  substantial  conflict  at  trial.   Expert 
witnesses  on  the  effect  of  alcohol  were  presented  by 
both  sides  (RT  627-692,  935-999,  1044-1065).   The 
resolution  of  the  conflict  was  for  the  Jury.   The  Jury 
apparently  found  that  the  degree  of  appellant's  intoxi- 
cation prevented  him  from  premeditating  and  deliberating 
but  it  did  not  preclude  him  from  formulating  the  intent 
to  kill.   The  verdict  was  a  partial  defense  victory. 
The  skill  of  defense  counsel  may  have  saved  appellant's 
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life,  for  if  the  Jury  had  returned  a  verdict  of  first 
degree  murder,  appellant  would  have  been  eligible  for 
the  gas  chamber. 

Appellant  treats  the  issues  of  intoxication 
and  voluntariness  as  being  inextricably  entwined.   The 
law,  however,  does  not  so  consider  them.   Where  the  only 
objection  to  admission  of  a  statement  is  a  claim  of 
voluntary  intoxication  during  interrogation,  the  law 
Is  very  clear  that  that  factor  will  not  affect  admissi- 
bility, but  will  bear  only  on  the  weight  and  credibility 
to  be  given  to  the  statement  by  the  Jury.   Mergner  v. 
United  States,  147  F.2d  572  (D.C.  Cir.  19^5)  -   The 
only  exception  to  the  rule  is  where  the  suspect  is  in  a 
state  of  delirium,  frenzy,  incoherence  or  uncontrollable 
emotion  as  a  result  of  the  intoxication.   Cf .  Doyon  v. 
Robbins,  322  P. 2d  486,  493  (1st  Cir.  1963),  cert,  denied 
376  U.S.  923  (1964),   That  was  not  the  case  here  (RT  462, 
476). 

On  his  arrest  and  on  the  way  to  the  police 
station,  appellant  did  not  appear  to  be  intoxicated 
(RT  454-470).   At  the  police  station  appellant  appeared 
intoxicated  but  not  drunk  (RT  476),   At  one  point  appel- 
lant had  a  .257  blood  alcohol  level,  but  the  officers, 
of  course,  did  not  know  this  at  the  time  they  talked  to 

1.   See  Annotations  in  69  A.L.R.  2d  361;  74  A.L.R.  1098. 
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him.   The  police  officers  did  nothing  wrong  in  ques- 
tioning appellant  to  find  out  the  circumstances  under 
which  their  brother  officer  had  been  killed,  even  though 
they  were  aware  appellant  had  consumed  some  alcohol. 

Appellant  cites  numerous  holdings  where  the 
sick,  insane,  young  and  the  uneducated  have  been  broken 
by  prolonged  and  coercive  interrogation.   This  is  illus- 
trated by  Blackburn  v.  Alabama,  361  U.S.  199  (I960), 
where  an  8-10  hour  interrogation  cracked  an  insane 
person.   But  intoxication  and  insanity  are  not  identical. 
If  a  "most  basic  sense  of  justice  is  affronted  by  the 
spectacle  of  incarcerating  a  human  being  upon  the  basis 
of  a  statement  he  made  while  insane  .  .  .",  human 
emotions  are  not  stirred  by  the  questioning  of  a  law- 
breaker under  the  influence  of  alcohol.   The  law  has 
long  recognized  the  distinction  between  insanity  and 
voluntary  intoxication  and  has  given  the  former  a 
preferred  position  as  a  defense  to  crime.   Appellant's 
claims  before  the  District  Court  of  intoxication  amount 
to  contentions  that  he  should  be  shielded  by  virtue  of 
his  own  vice. 

Appellant  proposes  a  new  general  principle  of 
law:   any  condition  of  a  defendant  which  deprives  him, 
to  a  substantial  degree,  of  his  powers  of  will  and 
Judgment  renders  involuntary  a  confession  taken  from 
him  by  police  who  choose  to  take  advantage  of  his 
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condition  to  interrogate  him.   Yet,  on  its  face,  this 
proposed  general  principle  has  no  application  to  this 
case.   Here,  the  evidence  as  to  the  degree  of  intoxi- 
cation and  appellant's  understanding  of  what  he  was 
doing  was  in  substantial  conflict;  here,  appellant  did 
not  make  a  confession;  here,  the  officers  did  not  take 
advantage  of  his  condition,  they  being  specifically 
unaware  of  the  extent  of  his  intoxication. 

Appellant's  only  incriminatory  statement  was 
his  admission  that  he  fired  at  a  figure  as  it  passed  by 
the  other  side  of  a  glass  door  (RT  202),   The  officers 
testified  that  this  admission  was  not  made  until  11:00 
or  11:30  p.m.,  some  8  hours  after  the  killing.   Appellant's 
level  of  intoxication  at  this  time  can  be  computed  from 
the  information  we  have.   We  know  the  level  was  .257  at 
5:05  p.m.   There  is  testimony  that  the  average  rate  of 
decline  is  .015- an  hour  (RT  667).   Prom  this,  by  sub- 
tracting .015  every  hour,  we  can  make  up  a  table  to  show 
the  alcohol  level  at  the  time  the  admission  was  made. 
(It  should  be  noted  that  there  is  no  likelihood  that 
the  level  would  increase  or  remain  the  same  after  5:00 
p.m.,  for  it  takes  MO  to  70  minutes  to  ingest  alcohol 
into  the  blood  stream  (RT  666),  and  the  sample  was  taken 
2  hours  after  the  arrest o   We  feel  it  can  be  assumed 
appellant  was  given  no  intoxicants  in  this  period.) 
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Time  Blood  Alcohol  Level 

5:05  .257 

6:05  .242 

7:05  .227 

8:05  .212 

9:05  .197 

10:05  .182 

11:05  .167 

12:05  .152 

1:05  .137 

2:05  .122 

By  our  table  we  can  see  that  the  blood  alcohol 
level  at  that  time  had  reduced  itself  to  an  area  of  .167 
to  .160,  hardly  above  the  level  of  unsafe  driving.   Yet 
even  this  does  not  tell  the  full  story,  for  it  appears 
that  appellant's  rate  of  decline  was  above  average.   By 
1:45  in  the  morning,  by  our  means  of  computation,  we 
would  expect  him  to  iihave  a  blood  alcohol  reading  of  .13> 
yet  it  was  actually  .094,   We  would  necessarily  have  to 
assume  that  there  was  less  alcohol  in  his  blood  when  the 
admission  was  forthcoming.   By  working  back  from  the 
1:48  figure,  adding  to  it  .015  every  hour,  we  get  the 
following  table: 


.3^. 


.094 

.109 

.124 

.149 

Time  Blood  Alcohol  Level 

1:48 
12:48 
11.48 
10:48 

Thus,  instead  of  the  level  being  between.. 16? 
to  .160,  it  may  have  been  down  to  =13  or  .14,  and  very 
probably  was  below  the  .15  of  being  under  the  influence, 
because  we  are  closer  in  time  to  the  .094  at  the  close 
of  the  interview  than  to  the  5:00  pom.  sample. 

Even  this  does  not  tell  the  full  story.   For 
if  appellant  was  afflicted  with  this  much  alcohol,  he 
was  under  an  unusual  and  strong  stimulus  to  shake  off 
its  effects.   All  of  the  expert  witnesses  were  in  agree- 
ment as  to  this. 

The  effect  of  our  analysis  appears  to  be  to 
minimize  the  influence  of  drink  at  the  actual  moment  the 
admission  was  madeo   It  also  serves  to  indicate  that 
the  duration  of  the  questioning  did  not  work  entirely 
against  appellant,  for  it  enabled  him  to  sober  up. 

Consequently,  appellant's  assumption  that  at 
all  times  appellant's  blood  level  remained  at  the  level 
of  .257  is  unfounded^   This  is  contrary  to  fact  and  far 
from  what  the  jury  might  reasonably  have  determined  to 
be  the  case.   Nor  is  ,257  the  "extreme"  of  intoxication. 
On  the  contrary,  it  is  close  to  the  low  figure  (RT  627). 

35. 


Appellant,  in  support  of  his  position  that 
intoxication  is  .a  factor  related  to  the  voluntariness 
of  the  statements,  relies  upon  Unsworth  v«  Gladden,  261 
P.  Supp.  897  (D,  Ore  (1966),  appeal  docketed,  No.  21738, 
9th  Cir^, March,  1967.   Unsworth,  indeed,  was  an  extreme 
case.   The  officers  awakened  Unsworth  from  his  sleep. 
He  could  not  stand;  he  was  jabbering  and  babbling;  he 
was  loud  and  aggressive.   His  oral  statements  were  used 
against  him.   The  District  Court  for  the  District  of 
Oregon  found  that  the  statements  he  made  were,  "'  the 
product  of  a  mind  benumbed  or  confused  by  alcohol,  made 
at  a  time  when  the  defendant  himself  had  no  understanding 
or  realization  of  what  was  going  on  or  what  he  was 
saying',  and  therefore  were  inadmissible."   261  P.  Supp. 
at  902.   The  court  below  did  not  find  Unsworth  persua- 
sive in  the  instant  case  because  of  the  stipulation  on 
the  part  of  counsel  that  appellant's  statements  might 
be  admitted  in  evidence  and  the  court  below  disagreed 
with  the  conclusion  that  voluntary  intoxication  goes  to 
the  admissibility  of  the  statements  rather  than  to  the 
weight  to  be  given  them. 

Logner  v.  State  of  North  Carolina,  260  P.  Supp. 
970  (M.D.N.C.  1966),  cited  by  appellant,  was  also  a  case 
where  the  suspect  was  in  a  state  of  extreme  intoxication 
due  to  over-indulgence  in  alcohol  and  narcotics,  and 
was  subjected  to  prolonged  questioning  by  teams  of 
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police  officers.  The  court  found  that  the  statements 
made  by  the  suspect  were  not  the  product  of  a  rational 
intellect  and  a  free  willo 

Both  Unsworth  and  Logner  presented  situations 
where  the  suspect's  intoxication  amounted  to  mania,  i.e., 
he  was  so  drunk  as  to  be  unconscious  of  the  meaning  of 
his  words.   We  do  not  have  such  facts  in  the  instant 
case.   Appellant's  degree  of  intoxication  did  not 
render  his  statements  inadmissible;  however,  his  intoxi- 
cation was  a  relevant  circumstance  bearing  upon  the 
credibility  of  the  statements,  a  question  exclusively 
for  the  Jury's  determinationc   The  law  does  not  require 
officers  to  turn  a  deaf  ear  to  a  suspect  lest  his 
tongue,  loosened  by  alcohol,  utter  a  statement  he 
might  later  regret.   Mergner  Vo  United  States,  supra, 
147  P. 2d  572  (DoC.  Circ  19^5),  certc  denied  325  U.S. 
850  (1945)0 

Appellant  asserts  that  his  statements  were 
involuntary  for  two  reasons  in  addition  to  his  intoxi- 
cation.  First,  he  asserts  that  the  police  failed  to 
advise  him  of  his  rights  and,  second,  he  was  suffering 
from  a  painful  injury o 

Appellant's  trial  was  completed  before  the 
June  22,  1964,  decision  in  Escobedo  v„  Illinois,  378 
U.S.  478  (1964).   Since  Johnson  Vo  New  Jersey,  384  U.S. 
719  (1966),  held  that  Escobedo  was  not  retroactive, 
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the  alleged  failure  to  warn  appellant  of  his  right 
to  remain  silent  and  right  to  counsel  is  insufficient 
to  hold  the  statements  inadmissible o   Miranda  v,  Arizona, 
384  U.So  436  (1966),  is  likewise  inapplicable„   More- 
over, appellant  clearly  indicated  to  the  authorities 
that  he  did  not  want  a  lawyer  even  when  the  officers 
urged  that  he  get  one  (RT  493) „ 

"Q.   You  have  to  have  a  lawyer » 

"A.   I  don't  have  to  have  a  lawyer » 

"Q.   Yes,  in  a  case  like  this,  you  dOo 

"A„   I  don't  want  one  c  o  o  o" 

Appellant's  injury  was  a  small  abrasion  on 
the  forehead  (RT  785-786) 0   Appellant  merely  described 
his  head  as  "throbbing"  and  "skinned"  (RT  87I,  989). 
The  officers  noticed  only  a  slight  abrasion  on  his 
forehead  (RT  466,  476,  538)o   Appellant's  own  witness, 
a  medical  doctor,  described  the  condition  as  superficial, 
"an  abrasion,  just  a  scrape  on  the  skin.,   There  was  no 
cut."  (RT  785,  787)0 

The  District  Court,  of  course,  dismissed 
appellant's  contentions  of  involuntariness  on  the  ground 
that  they  had  been  previously  heard  and  decided^ 
Nevertheless,  the  District  Court  had  the  trial  record 
before  it  and  found  no  basis  in  fact  or  law  to  rehear 
the  same  issues »   A  review  of  these  facts  and  law 
makes  it  absolutely  clear  that  the  District  Court 
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did  not  abuse  its  discretion  in  dismissing  appellant's 
contentions  1  through  3c 

IIo 

THE  TRIAL  COURT  PROPERLY  INSTRUCTED  THE  JURY 
The  trial  court  in  this  case  correctly  in- 
structed the  jury  on  the  differences  between  confessions 
and  admissions  (CT  72) o   It  then  proceeded  to  give 
standard  instructions  relating  to  the  necessary  volun- 
tariness of  confessions  or  admissions  (CT  73-7^).  The 
Instructions  were  proposed  by  the  prosecution.   The 
defense  had  made  no  objection  to  appellant's  statements 
on  the  ground  of  involuntariness o 

In  Jackson  v.  Denno,  378  U„S,  368  (1964),  the 
Supreme  Court  established  a  constitutional  rule  requir- 
ing a  trial  Judge  to  make  an  independent  determination 
regarding  the  voluntariness  of  a  confession  before  the 
confession  is  submitted  to  the  juryc   While  the  Jury 
could  constitutionally  be  permitted  again  to  pass  upon 
the  voluntariness  issue,  it  was  not  to  hear  the  confes- 
sion until  the  trial  Judge  had  made  an  independent 
determination  of  its  voluntariness  <, 

California  adopted  that  procedure  many  years 
ago.   See,  e.go.  People  Vo  Gonzales,  24  Calo2d  870,  876- 
877,  151  Pac,  2d  251  (1944) „   In  light  of  the  instructions 
to  the  Jury  given  by  the  trial  Judge  here,  and  in  light 
of  the  presumption  of  correctness  attributable  to  the 
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acts  of  public  officials  in  the  absence  of  evidence  to  the 

contrary,  it  is  clear  that  the  trial  court  here  actually 

was  satisfied  that  appellant's  statements  were  voluntary 

and  could  be  considered  by  the  Juryo   The  trial  court 

instructed  the  jury  in  part  as  follows^ 

"The  law  absolutely  forbids  you  to  con- 
sider a  confession  or  admission  in  deter- 
mining the  innocence  or  guilt  of  a  defendant 
unless  the  confession  or  admission  was 
voluntarily  made,  and  although  the  Court 
has  admitted  evidence  tending  to  show  that 
g^fendant  made  a  confession  or  admission, 
you  must  disregard  it  entirely  unless  you, 
yourselves,  by  your  own  weighing  of  all 
the  evidence,  your  own  judging  of  the 
credibility  of  witnesses,  and  your  own 
reasonable  deductions,  conclude  that  the 
alleged  confession  or  admission  not  only 
was  made,  but  was  voluntary o"   (Emphasis 
addedc)  (CT  73)= 

There  is  no  testimony  in  this  record  that  any 

form  of  coercion,  physical  or  psychological,  was  used 

to  induce  appellant  to  make  his  statements.   In  the 

absence  of  objection  by  counsel,  the  statements  were 

clearly  voluntary  as  a  matter  of  law  and  could  have  gone 

to  the  jury  under  any  circumstances o   Since  there  was 

no  question  raised  at  trial  to  the  voluntariness  of 

the  statements,  it  was  not  even  necessary  for  the  trial 

court  to  make  a  preliminary  finding  and  instruct  as  it 

did.   The  trial  court,  however,  chose  a  course  with 

which  appellant  should  have  no  complaint.   There  is 

no  constitutional  requirement  that  the  jury  decide  the 


ho 
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question  of  voluntariness o  — 

Appellant,  nevertheless,  argues  that  the  trial 
Judge  did  not  go  far  enough  in  his  instructions  even 
though  no  alternative  instructions  were  proposed  by 
his  trial  counselo   See  People  Vo  Starkey,  23^  Cal.App. 
2d  822,  829,  44  CaloRptro  738  (1965)c   Appellant  contends 
that  the  Jury  should  have  been  instructed  to  consider 
the  failure  and  warn  him  of  his  right  to  remain  silent 
and  his  right  to  counsel,  and  to  consider  his  voluntary 
intoxication  in  determining  the  voluntariness  of  his 
confession,, 

There  are,  of  course,  many  factors  which  inter- 
play in  a  question  of  voluntariness,  among  them  being 
the  declarant's  age,  educational  background,  emotional 
stability,  conditions  of  incarceration,  and  length  of 
interrogationo   Payne  Vo  Arkansas,  356  UoS»  560,  U.S. 
315,  321-325  (1958);  Crocker  Vo  California,  357  U.S. 
433,  438  (1958);  Blackburn  Vo  Alabama,  supra,  361  U.S. 
199,  207-208  (i960);  Thomas  v„  Arizona,  356  U.S.  390, 
401  (1958)0   We  are  aware,  however,  of  no  requirement 
that  the  Jury  be  instructed  on  every  conceivable  factor 
which  might  bear  on  the  issue  of  whether  the  statements 


2,   California  law  now  places  the  final  responsi- 
bility of  determining  admissibility  on  the  trial  Judge 
and  the  Jury  is  not  given  the  opportunity  to  redetermine 
the  issue,   California  Evidence  Code  sections  400-406, 
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were  extorted  by  physical  or  mental  coerciono 

A  deliberate  attempt  to  mislead  a  suspect  about 
his  rights,  or  deliberate  refusal  to  advise  him  of  his 
rights,  or  the  deliberate  denial  of  his  right  to  out- 
side assistance  may,  in  a  given  case,  be  factors  rele- 
vant to  the  voluntariness  of  a  statement o  Johnson  v. 
New  Jersey,  supra,  384  UoSo  719  (1966);  Davis  Vo  North 
Carolina,  384  UoSo  737,  746  (1966);  Sessions  Vo  Wilson, 
372  Fc2d  366,  369  (9th  Ciro  1967);  Gladden  Vo  Holland, 
366  Po2d  580,  582-583  (9th  Ciro  1966) „   The  instruction 
given  in  this  case  did  not  preclude  the  jury  from  con- 
sidering such  additional  factors  <>  The  jury  was  merely 
instructed  that  it  could  find  appellant's  statements 
voluntary  even  though  he  was  under  arrest  at  the  time, 
was  not  represented  by  counsel,  was  not  told  that  any 
statement  could  or  would  be  used  against  him,  and  was 
told  that  others  had  made  statements  against  him  (CT  74) « 
To  the  best  of  our  knowledge,  this  is  still  an  accurate 
statement  of  the  lawo  Stroble  Vo  California,  3^3  UoS. 
181,  189  (1951)0   Appellant's  statement  that  "the  jury 
was  unqualifiedly  told  that  the  failure  of  the  police 
to  advise  appellant  of  his  rights  should  not  be  considered 
as  contributing  to  the  Involuntariness  of  his  confessions" 
is  manifestly  inaccurate  (Appellant's  Opening  Brief,  p.  21). 

Appellant's  contention  that  the  jury  should 
have  been  instructed  to  consider  appellant's  voluntary 
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intoxication  in  determining  the  voluntariness  of  his 
statement  has  already  been  discussedo   The  fact  of 
voluntary  intoxication  goes  to  the  weight  to  be  given 
the  statements,  not  to  their  admissibility o 

In  summary  J  this  issue  is  a  false  issue » 
First,  there  was  no  objection  to  the  statements  as 
being  involuntary  or  coercedo   Second,  the  statements, 
in  the  absence  of  any  objection  or  any  evidence  of 
coercion,  were  voluntary  as  a  matter  of  lawo  Third, 
there  was  no  constitutional  mandate  in  this  case  to 
instruct  the  Jury  on  voluntariness o  Finally,  even 
though  it  was  not  necessary  to  instruct  the  jury  on 
voluntariness,  the  jury  was  instructed  and  accurately 

SOo 

IIIo 

APPELLANT'S  OTHER  CONTENTIONS 
ARE  WITHOUT  MERIT 

Appellant  contends  that  an  evidentiary  hearing 
is  required  to  determine  whether  trial  counsel's  stipu- 
lations of  the  statements  into  evidence  was  a  deliberate 
bypassing  of  state  procedures  (Appellant's  Opening 
Brief,  po  25)0   Of  course,  as  already  noted,  the  District 
Court  declined  to  entertain  the  issue  of  voluntariness 
because  the  issue  had  already  been  decided  against 
appellant  in  an  earlier  federal  proceeding »   The  District 
Court  had  discretion  to  rehear  the  issue  and  one  of  the 
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reasons  for  its  refusal  to  exercise  its  discretion  was 
the  deliberate  failure  of  trial  counsel  to  object  to 
the  admission  of  the  statements »   Where  there  is  not 
only  a  failure  to  object  after  extensive  voir  dire  and 
cross-examination  of  the  testifying  police  officers, 
but  also  stipulations  to  the  admissibility  of  the 
statements,  it  is  inconceivable  that  conduct  of  counsel 
could  be  anything  other  than  deliberate,, 

Appellant  suggests  that  counsel  acted  under 
"serious  error  of  California  law"  but  fails  to  specify 
what  this  error  was  ^Appellant's  Opening  Brief,  pp. 
25-26)0   While  the  petition  for  a  writ  of  habeas  corpus 
attacked  the  competency  of  trial  counsel,  this  conten- 
tion was  abandoned  at  the  hearing  in  the  District  Court 
(Appellant's  Opening  Brief,  po  8),  and  is  not  raised  on 
this  appeal.   Appellant  fails  to  indicate  why  he  believes 
the  trial  record  was  inadequate  for  the  District  Court's 
determination  of  the  question  of  deliberate  bypassing. 

Appellant  inaccurately  states  that  the  failure 
to  object  to  the  admission  of  incriminating  statements 
into  evidence  in  no  way  limits  the  scope  of  the  federal 
review  of  the  voluntariness  of  the  statements.   Federal 
review  of  constitutional  questions  is  limited  where 
there  is  no  contemporanious  objection,   Schmerber  v, 
California,  384  U,S,  757,  765,  fn,  9  (1965);  Henry  v. 
Mississippi.  379  U.S,  M43,  448  (I965);  Fa^r^  v.  Noia, 
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372  UoSo  391,  438-439  (1963);  Nelson  v.    People,  3^6 
P. 2d  73,  77-82  (9th  Giro  1965)o 

Appellant  appears  to  argue  that  at  the  time 
of  his  trial,  California,  while  purporting  to  follow  the 
"Massachusetts"  rule  of  giving  the  Jury  an  opportunity 
to  consider  voluntariness  after  the  trial  judge  has 
made  a  preliminary  finding  and  admitted  the  evidence, 
actually  followed  the  now  unconstitutional  "New  York" 
rule  because  the  jury  played  "the  major,  if  not  the 
only,  role  in  determining  the  voluntariness  of  confes- 
sions" (Appellant's  Opening  Brief,  ppo  29-35)  <■   Conse- 
quently, appellant  argues,  the  District  Court  erred  in 
finding  that  the  appellant  had  the  additional  "safeguard" 
of  a  preliminary  judicial  determination  of  voluntariness. 
Appellant  is  in  error.   California  at  this  time  clearly 
required  a  judicial  determination  of  voluntariness 
before  the  question  could  be  submitted  to  a  juryo 
People  Vo  Trout,  54  Calo2d  576,  354  Po2d  231  (I960); 
People  V,  Gonzales,  supra,  24  Calo2d  870,  I5I  P<.2d  251 
(1944);  People  Vo  Jones,  24  Calc2d  6OI,  150  Po2d  801 
(1944)  <,  Now  the  California  procedure  for  determining 
the  admissibility  of  a  statement  is  the  same  as  the 
procedure  for  determining  the  admissibility  of  physical 
evidence  claimed  to  have  been  seized  in  violation  of 
constitutional  guaranties o 

In  this  case,  even  in  the  absence  of  objec- 
tion by  counsel,  the  trial  judge's  satisfaction  with 
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the  legal  admissibility  of  appellant's  statements  is 
underscored  by  the  fact  that  he  permitted  the  defense 
to  explore  all  aspects  of  the  police  role  in  the  taking 
of  the  statements  and  all  facets  of  appellant's  physical 
condition  during  the  presentation  of  the  prosecution's 
caseo 

Moreover  J  where  the  California  Court  of  Appeal, 
by  written  opinion  resolved  on  the  merits  the  factual 
issue  of  voluntariness,  there  is  a  presumption  that  its 
findings  are  correct o   Title  28,  United  States  Code 
section  2254(d) o   Scrutiny  of  the  state  court  record 
establishes  that  the  state  court's  determination  on 
this  issue  is  fairly  supported  by  the  recordo   See 
Townsend  v»  Sain,  372  UoSo  293,  316  (1963);  Culombe  Vo 
Connecticut,  36?  UoSo  568,  603  (I96I). 

CONCLUSION 

For  the  foregoing  reasons j  it  is  respectfully 
submitted  that  the  order  of  the  District  Court  denying 
the  petition  for  a  writ  of  habeas  corpus  should  be 
affirmed, 

DATED:   November  8,  1967» 

THOMAS  Co  LYNCH, 

Attorney  General  of  California 
DERALD  Eo  GRANBERG , 

Deputy  Attorney  General 
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No.  22,031 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Ronald  Anderson,  doing  business  as 
Channel  Mamie, 

Appellant, 

vs. 

The  International  One  Design  Si^oop 
"Flirt",  her  rigging,  tackle  and  ap- 
parel, and   Ernest  P.   Brown,  her 

owner, 

AppeUee.s. 


Appeal  from  the  United  States  District  Court 
for  the  Northern  District  of  California 


APPELLANT'S  OPENING  BRIEF 


JURISDICTION 

"The  District  Court  shall  have  original  j\iris- 
diction,  exclusive  of  the  couris  of  the  states,  of: 
(1)  any  civil  case  of  admiralty  or  maritime  juris- 
diction .  .  ."  28  USCA,  §1333. 

The  present  claim  on  this  appeal  arises  out  of  a  mari- 
time contract  for  repairs^  and  as  a  consequence  the 


^Appellant's  complaint  alleges  that  plaintiff  is  engaged  in  the 
business  of  marine  painting  and  repair,  that  defendant  Brown  is 
the  owner  and  operator  of  the  International  One  Design  Sloop 


admiralty  coiu-t  has  jurisdiction.  ArcJimvaski  v. 
Hanioti,  350  U.S.  532  at  535,  76  S.Ct.  617  at  620 
(1956)  •  North  Pacific  S.S.  Co.  v.  Marine  By.  &  SJup- 
Ladi^g  Co.^  249  U.S.  119,  39  S.Ct.  221  (1919) ; 
Barker  v  U.S.  Dist.  Court  in  and  for  Southern  Vist. 
of  Cal,  Central  Division,  185  F.2d  585  (9th  Cir.  1951). 


STATEMENT  OF  THE  CASE 

(a)  Question  involved: 

Whether  the  record  discloses  a  valid  accord  and 
satisfaction  of  Anderson's  disputed  claim  against 
Brown. 

(b)  Maimer  in  which  question  raised: 

Appellant  (hereafter  -  Anderson")  billed  respond- 
ent (hereafter  -  Brown")  $848.21  for  work,  labor  and 
materials  expended  in  refinishing  the  hull  of  defend- 
ant's racing'  yacht,  the  International  One  Design  Sloop 
''FLIRT."^  Brown  objected  to  the  bill  claunmg  that 
Anderson  had  contracted  to  perform  the  refinishing 
for  the  sum  of  $500.00,  and  that  that  amoimt  was  all 
that  was.  due  and  owing  to  Anderson.^  Anderson  and 
Brown  were  miable  to  settle  the  dispute  as  to  whether 
BrownowedAnderson^^ 
"Flirt"  and  that  .aid  yacht  is  now  l^i^^.f  ^cWaU^  Court^rd 

'■!k^,:  0,  Plaintiff  And™  in  Opposmon  to  Mena^t  ^ 
Motion  for  Summary  Judgment,  TK,  Vol.  i,  p.  ^^,  i" 

sAnswer  to  Complaint,  TR,  Vol.  1,  p.  7   Imes  7-11. 

^Anderson's  Complaint,  Paragraph  4,  TR,  p.  2,  lines  15-17. 


then  fonvarded  a  check  for  $500.00  marked  ''Paid  in 
full — endorsement  constitutes  payment  in  full."  An- 
derson struck  the  added  language  and  accepted  the 
check  as  payment  of  the  $500.00'^  which  Brown  ad- 
mitted to  be  due  and  owing.'^  Brown  refused  to  pay 
the  remaining  $348.21'  and  Anderson  filed  his  com- 
plaint in  admiralty  in  personam  against  Brown  and 
in  rem  against  Brown's  yacht.*  Brown  answered  ad- 
mitting that  the  $500.00  was  due  and  omng^  alleging 
that  an  agTeement  existed  between  Brown  and  Ander- 
son whereby  Anderson  had  midertaken  to  perform  the 
repairs  to  Brown's  yacht  for  the  siun  of  $500.00'"  and 
clauning  as  a  separate  answer  and  defense  that  An- 
derson's acceptance  of  the  check  constituted  an  accord 
and  satisfaction. '^  Brown  thereafter  brought  motion 
for  smmnaiy  judgment'-  which  was  gi*anted  by  the 
court  below  on  the  groimd  that  no  genuine  issue  of 
material  fact  was  present  in  the  case.'^  In  reaching 
this  conclusion,  the  court  necessarily  rejected  Ander- 
son's argmnent  that  acceptance  of  the  check  did  not 
constitute  an  accord  and  satisfaction  in  that  the 
$500.00  paid  by  defendant  was  admittedly  due  and 
owing  and  accordingly  there  was  no  consideration  for 


^Brown's  Answer,  TR,  p.  8,  lines  6-19. 

^"Answering:  Paragraph  V  of  said  Complaint,  this  defendant 
admits  and  alleges  to  owing  only  the  sum  of  $500.00,  which  sum 
has  already  been  paid."  Bixiwn's  Aruswer,  Paj'agraph  III,  TB,  p.  7, 
lines  14-16. 

^Complaint,  Paragraph  VI,  TR,  p.  2,  lines  15-17. 

sComplaint,  TR,  pp.  1-2. 

*See  fn.  6,  supra. 

^"See  fn.  5,  supra. 

"Answer,  TR,  Vol.  1,  p.  7,  line  29  to  p.  8,  line  21. 

12TR,  Vol.  1,  pp.  13-14. 

13TR,  Vol.  1,  p.  35. 


a  compromise.  Obviously,  if  the  court  had  accepted 
tliis  argiunent,  there  would  be  genuine  issues  of 
material  fact  including 

(a)  Whether  or  not  Anderson  and  Brown  con- 
tracted to  repair  the  vessel  for  the  sum  of  $500,00, 
and 

(b)  Whether  or  not  the  work  performed  by 
Anderson  justified  a  bill  of  $848.21. 

These  issues  are  clearly  raised  by  Anderson's  Com- 
plaint^* and  Brown's  Answer  thereto.^^ 


SPECIFICATION  OF  ERRORS   RELIED 
UPON  BY  APPELLANT 

1.  The  lower  court  erred  in  granting  defendant's 
motion  for  siunmary  judgment  and  directing  dismissal 
of  the  action  in  that  there  was  and  is  a  genuine  issue 
of  material  fact  and  defendants  were  not  entitled  to 
judgment  as  a  matter  of  law.  ^ 

2.  The  District  Court  erred  in  necessarily  finding 
as  a  basis  for  its  judgment  that  an  accord  and  satis- 
faction existed  where  the  payment  made  was  an 
amoimt  admittedly  due  and  o\^dng  and  there  was  no 
consideration  for  the  accord  and  satisfaction.^" 


14TR,  Vol.  1,  pp.  1-5. 
i^TR,  Vol.  1,  pp.  6-9. 

i^If  no  accord  and  satisfaction  exists  there  are  at  least  two 
genuine  issues  of  material  fact : 

(1)  Appellant  disputes  respondent's  contention  that  ap- 
pellant agreed  to  perform  the  repairs  for  the  sum  of  $500.00, 
and 

(2)  If  no  such  agreement  existed,  appellant  contends  and 
respondent  disputes  that  the  sum  of  $848.21  was  the  value  of 
the  repairs. 


ARGUMENT  OF  THE  CASE 
(A)     SUMMARY 

A  clear  statement  of  the  points  of  law  and  facts  to 
be  discussed  has  already  been  set  forth  by  appellant's 
Statement  of  the  Case,  supra.  Appellant's  basic  con- 
tention is  that  an  accord  and  satisfaction,  like  any 
other  agreement,  must  be  supported  by  consideration. 
Since  Brown  paid  an  amoimt  ($500.00)  which  was  not 
disputed  and  was  admittedly  due  and  owing,  there  was 
no  consideration  for  and  there  could  have  been  no 
accord  and  satisfaction  of  the  disputed  sum  of 
$348.21. 


(B)     POINTS  AND  AUTHORITIES 

Defendant  argues  that  the  general  rule  in  Calif omia 
is  that  acceptance  of  a  check  marked  "paid  in  full" 
constitutes  a  l^inding  settlement  of  the  entire  debt.^^ 
Defendant  overlooks  the  well  recognized  exception  to 
the  general  rule  to  the  effect  that  an  accord  and  satis- 
faction, like  any  other  valid  contract,  requires  a  con- 
sideration. Maclsaac  &  Meyike  Co.  v.  Cardox  Corp. 
(1961),  193  Cal.App.2d  661,  14  Cal.Rptr.  523.  In  that 
case  the  defendant  contractor  had  orally  agreed  with 
the  plaintiff  subcontractor  to  pay  the  reasonable  cost 
of  the  additional  work  made  necessary  by  the  defend- 
ant's failure  to  provide  plans  and  equipment  in  con- 
formance with  the  original  contract.  The  trial  court 
found  the  reasonable  value  of  this  additional  work  to 
be  $15,623.79.  On  appeal  from  an  adverse  judgment, 


I'TR,  Vol.  2,  p.  3,  lines  7-13. 


the  defendant  urged  that  its  liability,  if  any,  for  such 
work  was  limited  to  the  sum  of  $8,991.11  by  reason  of 
a  A^-riting  signed  by  plaintiff  which  acknowledged  re- 
ceipt of  a  final  progress  payment  as  payment  in  full 
of  all  sums  due  plaiiitiff  other  than  the  sum  of 
$8,991.11,  as  to  which  there  was  a  dispute.  The  Appel- 
late Court  rejected  the  contention,  stating  at  pages 
670-671 : 

''There  are  numerous  reasons  why  defendants' 
claim  must  fail,  but  we  will  dislodge  it  of  any 
merit  by  merely  pointing  out  that  the  receipt,  the 
alleged  accord  agiTement,  is  not  supported  by  any 
consideration  in  that  the  payment  of  $6,13^9.25 
[the  final  progress  payment]  was  admittedly  due 
and  owing;  therefore,  the  alleged  accord  and  satis- 
faction agreement  must  fail  for  lack  of  consider- 
ation. (See  also:  Moore  v.  Barf  hoi  ornae  Corp.,  69 
Cal.App.2d  474  [159  P.2d  436] ;  D.  E.  Sanford 
Co.  V.  Cory  Glass  etc.  Co.,  85  Cal.App.2d  724  [194 
P.2d  127];  Egan  v.  Croivther,  74  Cal.App.  674 
[241  P.  900].)" 

A  similar  result  was  reached  in  Western  Concrete 
Structures  Co.  v.  James  I.  Barnes  Constr.  Co.,  206 
C.A.2d  1  (1962).  In  that  case  defendant  had  made  a 
progress  pajTiient  of  $28,636.20  which  was  admittedly 
due  and  owing.  Typed  across  the  face  of  the  check  was 
the  notation  ''Acceptance  of  this  check  acknowledges 
payment  in  full  of  all  moneys  due  to  date  ..."  De- 
fendant argTied  that  acceptance  of  this  check  by  the 
plaintiff  constituted  an  accord  and  satisfaction.  The 
court  rejected  this  contention  noting  (as  in  the  3Iac- 
Isaac  case)  that  the  amount  paid  was  admittedly  due  - 


and  owing  and  accordingly  there  was  no  consideration 
for  the  alleged  accord  and  satisfaction. 

The  facts  in  the  present  instance  fall  squarely 
within  the  exception  to  the  general  rule  set  forth  in 
Maclsaac  and  Western,  Concrete  Structures  that  set- 
tlement by  payment  must  be  supported  by  considera- 
tion. 

Brown  attempts  to  distingTiish  the  Western  Con- 
crete Stritctures  case  on  the  gi'ound  that  it  involved 
two  separate  invoices  while  the  present  dispute  in- 
volves only  one/^  This  is  a  formalistic  distinction 
which  should  have  no  relevance  to  the  proceeding.  In 
both  cases  the  amoimt  paid  was  admittedly  due,  owing 
and  imdisputed.^^  The  record  is  clear  that  Brown  and 
Anderson  both  considered  the  $848.21  in  two  parts. 
On  the  one  hand  was  the  $500.00  which  was  never  in 
dispute,  which  Brown  admitted  was  due  and  owing 
and  which  Brown  alleged  was  the  agTeed  contract 
price.-"  On  the  other  hand  was  the  $348.21  additional 
amoimt.  This  was  the  only  amomit  over  which  the 
parties  disagreed.-^  Since  Bro^vn,  by  paying  the 
$500.00  admittedly  due  and  owing,  made  absolutely  no 
payment  as  to  the  additional  disputed  sum,  there  could 
have  been  no  consideration  for  an  accord  and  satis- 
faction of  that  smn. 


18TR,  Vol.  2,  p.  3,  lines  14-18. 

19TR,  Vol.  1,  p.  6,  lines  14-16 :  "this  defendant  (Brown)  admits 
and  alleges  to  owing  only  the  sum  of  $500.00  which  sum  has 
already  been  paid." 

20BroA\Ti's  Answer,  TR,  Vol.  1,  p.  6,  line  31  to  p.  7,  line  21; 
Anderson's  Affidavit,  TR,  Vol.  1,  p.  33,  lines  1-4. 

2iFn.  20,  supra. 


8 


CONCLUSION 
The  basic  question  before  the  lower  court  was 
whether  the  parties  had  reached  an  accord  and  satis- 
faction of  the  disputed  amount  ($348.21).  The  lower 
court  found  that  they  had,  ig:noriiig  the  clear  evidence 
to  the  contraiy  and  a  well-established  exception  to  a 
rule  of  California  law.  It  followed  from  the  court's 
conclusion,  that  no  genuine  issue  of  material  fact  re- 
mained and  as  a  consequence  the  couii:  gTanted 
Brown's  motion  for  summary  judgment.  The  court 
clearly  erred  in  doing  so.  Anderson's  appeal  should  be 
granted  and  the  matter  returned  to  the  lower  court 
for  trial  of  the  existing  genuine  issues  of  material  fact. 

Dated,  San  Francisco,  California, 
December  8,  1967. 

Respectfully  submitted, 
William  H.  King, 

Attorney  for  Appellant. 


Certificate 

I  certify  that,  in  comiection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

William  H.  King, 

Attorney  for  Appellant. 
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PREFACE 

This  brief  has  been  prepared  by  using,  as  headings, 
as  much  as  possible,  the  requirements  set  forth  in  Rule 
18  of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

Wherever  "Clerk's"  followed  by  a  number  is  used  here- 
in, it  will  be  intend  to  refer  to  the  number  given  to  the 
particular  paper  by  the  District  Court  clerk  in  the  "Cer- 
tificate of  Clerk,  U.  S.  District  Court  to  record  on  ap- 
peal." 

Appellant  will  be  referred  to  as  "PlaintiflF"  and  Appellees 
as  "Defendant." 
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JURISDICTIONAL  STATEMENT 

A  statement  upon  which  it  is  contended  that  the  Dis- 
trict Court  had  jurisdiction  may  be  summarized  by  quot- 
ing the  Findings  of  Fact,  Clerk's  12,  as  follows: 

"1.  Plaintiff  F.  E.  Smith  is  a  Puget  Sound  pilot. 
Plaintiff  V.  K.  Smith  is  his  wife.  Both  plaintiffs  are 
citizens  of  the  United  States  and  during  the  times 
material  here  plaintiffs  were  residents  of  the  North- 
em  King  County,  Camano  Island,  and  Edmonds, 
Washington,  which  are  all  within  the  Northern  Di- 
vision of  the  Western  District  of  Washington  of  the 
United  States  District  Court. 

"2.  Plaintiffs  filed  timely  joint  income  tax  returns 
for  the  years  1960  and  1961  with  the  defendant, 
Neal  S.  Warren,  District  Director  of  Internal  Reve- 
nue for  the  State  of  Washington.  After  review  and 
audit  of  these  income  tax  returns,  the  Commissioner 
of  the  Internal  Revenue  assessed  deficiencies  against 
plaintiffs  in  the  amount  of  $759.65  for  1960  and 
$647.57  for  1961.  These  deficiencies  were  the  result 
of  the  Commissioner  having  disallowed  plaintiff's  de- 
ductions claimed  for  certain  travel  expenses,  enter- 
tainment expenses,  capital  losses  and  alleged  capital 
gains.  Plaintiffs  paid  tiiese  deficiencies  assessed,  plus 
interest  on  June  24,  1964. 

"3.  On  May  27,  1965,  plaintiffs  filed  claims  for 
refund  for  the  deficiencies  assessed  and  collected 
for  1960  and  1961  in  the  respective  amounts  of 
$759.65  and  $647.57.  By  a  letter  dated  November 
8,  1965,  the  Commissioner  of  Internal  Revenue  al- 
lowed a  portion  of  these  claims  for  refund  and  dis- 
allowed die  remainder  in  the  following  proportions: 

Year  Claimed  Allowed  Disallowed 

Tax  Interest 


1960  $  759.65  $  578.38  $  109.66  $  181.27 

1961  647.57    532.30     69.01    115.27 
$1,407.22  $1,110.68  $  178.67  $  296.54 


"The  commissioner  of  Internal  Revenue  allowed 
all  automobile  expenses  incurred  by  the  plaintiffs  in 
traveling  to  ports  or  ships  outside  the  Seattle  area 
together  with  a  pro-rata  allowance  for  depreciation. 
However,  all  automobile  expenses  and  depreciation 
incurred  in  the  Seattle  area  was  disallowed  as  fol- 
lows: 

1960  $278.02 

1961  $227.65" 

STATEMENT  OF  FACTS 

This  action  was  commenced  for  the  recovery  of  income 
taxes.  Following  the  agreed  pre-tiial  order  (Clerk's  21, 
21a),  the  only  issue  remaining  was  whether  or  not  certain 
transportation  expenses  were  deductible.  The  transporta- 
tion expenses  disallowed  were  those  incurred  by  the  plain- 
tiff, a  Puget  Sound  pilot,  in  traveling  from  taxpayer's 
home,  in  which  he  maintained  an  office,  to  assignments 
in  the  Seattle  area  and  in  returning  from  Seattle  to  tax- 
payer's home  (office).  (Par.  11  of  Pre-Trial  Order, 
Clerk's  21;  Par.  5  of  Findings  of  Fact,  13). 

In  Paragraph  5,  Page  3  of  the  Findings,  Clerk's  13, 
the  issue  raised  was  stated  as  follows: 

"5.  As  a  result  of  the  concessions  made  by  the 
parties  in  the  pre-trial  order,  the  sole  issue  raised 
by  the  pleadings  which  remained  for  the  Court  to 
determine  by  trial  was  whether  certain  automobile 
expenses  and  depreciation  incurred  by  the  plaintiffs 
in  the  Seattle  area  are  deductible  under  Sections 
I         162  or  212  of  the  Internal  Revenue  Code  for  1954." 

Findings  of  Fact  6,  7,  8,  9,  10,  and  11,  in  part,  pro- 
vide a  concise  statement  of  the  facts  involved  and  are 
repeated  herein  as  follows: 


"6.  Plaintiff,  F.  E.  Smith,  (hereinafter  referred  to 
as  plaintiff)  is  a  Puget  Sound  pilot.  He  has  a  federal 
license  issued  by  the  United  States  Coast  Guard  as 
a  first-class  pilot  on  Puget  Sound  and  adjacent  inland 
waters  and  has  a  Master  for  steam  and/ or  motor 
vessels  of  any  tonnage  on  any  ocean.  He  is  a  member 
of  Local  No.  8  of  International  Organization  of 
Masters,  Mates  and  Pilots.  He  is  also  a  member  of 
the  Puget  Sound  Pilots  Association,  also  known  as 
Puget  Sound  Pilots.  Except  for  a  small  amount  of 
interest,  all  of  plaintiff's  income  reported  during  the 
years  in  issue  here  was  earned  through  this  asso- 
ciation. 

"7.  The  Puget  Sound  Pilots  Association  also  known 
as  Puget  Sound  Pilots  is  an  organization  of  approxi- 
mately 30  members  who  pilot  ships  for  a  fee  to  and 
from  various  ports  in  the  Puget  Sound  area.  The 
fees  charged  for  this  service  are  regulated  by  state 
law.  The  area  covered  by  the  Puget  Sound  Pilots 
Association  is  the  American  waters  east  of  Port  An- 
geles, Washington,  and  includes  March  Point  (Ana- 
cortes),  85  miles  north  of  Seattle;  Femdale,  105 
miles  north  of  Seattle,  Olympia,  60  miles  south  of 
Seattle;  Tacoma,  25  miles  south  of  Seattle;  as  well 
as  Edmonds  and  Mukilteo  which  are  closer  to  Se- 
attle than  the  other  ports. 

"8.  The  Puget  Sound  Pilots  Association  also  known 
as  Puget  Sound  Pilots  maintains  a  communications 
and  dispatching  office  in  the  Exchange  Building  in 
downtown  Seattle.  Requests  for  pilots  are  received 
from  ship  owners  or  agents  at  this  office.  The  asso- 
ciation dispatcher  then  notifies  the  pilot  whose  name 
is  next  on  the  duty  roster.  This  office  also  prepares 
and  mails  all  statements  for  fees,  collects  all  accounts 
receivable  and  pays  all  operating  expenses.  A  con- 
ference room  for  Pilots'  meetings  is  maintained  at 
the  Exchange  Building  office.  In  addition,  the  as- 
sociation also  owns  a  pilot  station  on  Ediz  Hook 
located  near  Port  Angeles.  This  station  is  equipped 
with  two  pilot  boats,  a  communications  center  and 
facilities  for  food  and  lodging.  It  is  from  this  station 


that  a  pilot  embarks  on  and  disembarks  from  ships 
arriving  from  and  departing  to  sea. 

"9.  In  addition  to  these  association  services  and 
facihties,  plaintiff  also  maintains  an  office  in  his 
home.  In  this  residential  office  plaintiff  spent  time 
reviewing  various  written  inaterials  in  regard  to  his 
duties  as  a  Puget  Sound  ship  pilot;  in  this  connection, 
he  received  and  reviewed  materials  in  regard  to  Pu- 
get Sound  waters  and  docking  facilities.  The  ma- 
terials maintained  and  received  are  described  as:  (a) 
Charts,  (b)  Army  Engineer  Blue  Prints,  (c)  Current 
and  Tide  Tables,  (d)  light  lists,  (e)  notice  to  mar- 
iner, (/)  port  series,  (g)  Coast  pilot,  (h)  radar  books. 
The  Puget  Sound  Pilot  Association  dispatcher  also 
notified  plaintiff  of  his  pilot  assignments  on  his  res- 
idential telephone.  Plaintiff  claimed  an  allocable 
share  of  his  home  expenses,  including  depreciation, 
as  ordinary  and  necessary  business  expenses,  and 
these  expenses  were  allowed  by  the  Commissioner. 
The  parties  Imve  stipulated  that,  during  the  years 
involved,  the  plaintiffs  residence  in  which  this  office 
was  maintained  was  centrally  located  as  to  plaintiffs 
various  assignments. 

"10.  Depending  upon  the  particular  assignment  in- 
volved, plaintiff  may  be  assigned  to  report  for  duty 
either  at  some  pier  along  the  central  Seattle  water- 
front (an  area  of  approximately  three  and  one-half 
to  four  statutory  miles)  or  some  other  pier  along 
Puget  Sound  which  is  outside  the  central  Seattle 
waterfront.  Plaintiff  furnished  his  own  transportation 
to,  from,  and  between  piloting  assignments.  He  used 
public  transportation,  hut  he  had  to  use  a  private 
automobile  in  conjunction  with  public  transportation. 
The  plaintiff's  wife  drove  him  to  and  from  and  be- 
tween work  assignments.  While  plaintiff  was  on  ro- 
tation, he  was  on  call  to  furnish  piloting  services  24 
hours  a  day. 

"11.  Plaintiff  has  claimed  as  income  tax  deductions 
all  expenses  which  he  incurred  in  reporting  for  his 
assignments  as  a  pilot  for  ships.... T/i^  expenses  which 
plaintiff  incurred  in  traveling  to  and  returning  from 
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assignments  as  a  pilot  for  ships  located  beyond  the 
central  Seattle  waterfront  have  already  been  allowed 
as  income  tax  deductions  by  the  Commissioner  and 
accordingly  are  not  further  discussed  in  these  find- 
ings." (Emphasis  mine) 

SPECIFICATION  OF  ERRORS 

(1)  The  court  erred  in  entering  its  Findings  of  Fact 
(clerk's  12)  and  in  rejecting  the  Objections  to  Findings 
of  Fact  and  Conclusions  of  Law  of  the  plaintiff  (clerk's 
11).  The  court  erred  in  entering  the  following  portion 
of  Findings  of  Fact  number  11  which  reads  as  follows: 

".  .  .  Expenses  which  plaintiff  incurred  in  travel- 
ing from  his  home  to  assignments  as  a  pilot  for  ships 
located  within  the  central  Seattle  waterfront  and  ex- 
penses which  plaintiff  incurred  in  returning  from 
assignments  as  a  pilot  for  ships  located  within  the 
central  Seattle  waterfront  to  his  home  are  non-de- 
ductible personal  expenses.  The  Commissioner  of  In- 
ternal Revenue  accordingly  properly  disallowed  these 
claimed  deductions...."  (As  a  reference,  see  Find- 
ings of  Fact,  Clerk's  No.  12,  paragraph  11;  Objec- 
tions to  Findings  of  Fact  and  Conclusions  of  Law, 
Clerk's  No.  11.). 

The  foregoing   excerpt  from  Findings   of  Fact   No.    11 
should  have  read  as  follows: 

"Expenses  which  plaintiff  incurred  in  traveling 
from  his  home  to  assignments  as  a  pilot  for  ships 
located  within  the  central  Seattle  waterfront  and  the 
expenses  which  plaintiff  incurred  in  returning  from 
assignments  as  a  pilot  for  ships  located  within  the 
central  Seattle  waterfront  to  his  home  are  ordinary 
and  necessary  expenses  incurred  by  plaintiff  as  an 
independent  contractor."  (As  a  reference,  see  Objec- 
tions to  Findings  of  Fact  and  Conclusions  of  Law, 
Clerk's  No.  11.). 


(2)  The  court  erred  in  entering  its  Conclusion  of  Law 
No.  3,  which  reads  as  follows: 

"3.  The  expenses  which  plaintiff  incurred  in  travel 
from  his  home  to  assignments  as  a  pilot  for  ships 
located  within  the  central  Seattle,  waterfront  and  the 
expenses  which  plaintiff  incurred  in  returning  from 
assignments  as  a  pilot  for  ships  located  within  the 
central  Seattle  waterfront  to  his  home  are  non-de- 
ductible personal  expenses  under  Section  262  of  the 
Internal  Revenue  Code  of  1954.  Steinhort  v.  Com- 
missioner, 335  Fed.2d  496  (C.A.  5,  1964)  (Clerk's 
12)." 

The  said  Conclusion  of  Law  should  have  read  as 
follows: 

3.  The  expenses  which  plaintiff  incurred  in  travel  from 
his  home  to  assignments  as  a  pilot  for  ships  located  within 
the  central  Seattle  waterfront  and  the  expenses  which 
plaintiff  incurred  in  returning  from  assignments  as  a  pilot 
for  ships  located  within  the  central  Seattle  waterfront  to 
his  home  are  ordinary  and  necessary  expenses  under  Sec- 
tions 162  and  212  in  the  Internal  Revenue  Code  and  in 
accordance  with  Hulme,  et  al.  v.  U.  S.,  Northern  District, 
California,  Southern  Division,  Civil  No.  41033,  6-3-65, 
65-2  U.S.T.C.  96,295.  (Objections  to  Findings  of  Fact 
and  Conclusions  of  Law,  Clerk's  No.  11.) 

As  both  of  these  errors  are  related,  they  will  be  ar- 
j  gued  as  one  argument,  imder  the  category  that  the  court 
]  should  have  found  that  the  transporation  to  and  from 
central  Seattle  waterfront  to  plaintiff's  home  were  ordi- 
nary and  necessary  expenses  under  Sections  162  and  212 
of  the  Internal  Revenue  Code. 
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Statutes  Involved 

It  is  submitted  that  the  expenses  in  this  case  fall 
within  the  following  statutory  provisions  of  the  Internal 
Revenue  Code,  1954: 

"Sec.  162  Trade  or  Business  Expenses  (a):  There 
shall  be  allowed  as  a  deduction  all  the  ordinary  and 
necessary  expenses  paid  or  incurred  during  the  tax- 
able year  in  carrying  on  any  trade  or  business,  in- 
cluding— 

"...(2)  traveling  expenses  (including  the  entire 
amount  expended  from  meals  and  lodgings)  while 
away  from  home  in  the  pursuit  of  a  trade  or  busi- 
ness. ...  26  U.S.C.A.  162- 

"Sec.  212.  Expenses  For  Production  Of  Income. 
In  the  case  of  an  individual,  there  shall  be  allowed 
as  a  deduction  all  the  ordinary  and  necessary  ex- 
penses paid  or  incurred  during  the  taxable  year— 
(1)  for  the  production  or  collection  of  income..." 
26  U.  S.  C.  A.  212. 

"Sec.  167.  Depreciation. 

"(a)  There  shall  be  allowed  as  a  depreciation  de- 
duction a  reasonable  allowance  for  the  exhaustion, 
wear  and  tear.     .     . 

"(1)  of  property  used  in  the  trade  or  business, 
or 

"(2)  of  property  held  for  the  productions  of  in- 
come." 26  USCA  167 

ARGUMENT  FOR  APPELLANTS 
1 .   Summary 

The  issue  in  this  case  is  whether  or  not  the  transporta- 
tion expenses  of  the  plaintiff  in  traveling  from  his  office, 
which  is  located  in  his  home,  to  and  from  Seattle,  are 
ordinary  and  necessary  business  expenses. 


There  are  three  cases  involving  transportation  expenses 
claimed  by  a  ship  pilot.  Generally  speaking,  the  plain- 
tiff Lirges  the  court  to  follow  the  case  of  Hulme  v.  U.S., 
Northern  District  of  California,  Southern  Division,  Civil 
No.  41033,  6-3-65,  65-2  U.S.T.C.  96,205,  16  A.F.T.R. 
2d  5084,  hereinafter  called  Hulme  case.  On  the  other 
hand,  the  defendant  relies  upon  the  following  cases: 

Heuer  v.  Commissioner,  32  T.C.  947,  affirmed  283 
F.2d  865,  (5th  Cir. ),  hereinafter  called  Heuer  case, 

Steinhort  v.  Commissioner,  P.  H.  Memo.  T.C. 
Par.  62,233,  affirmed  335  F.2d  496,64-2  USTC 
93,763,  (5th  Cir.),  hereinafter  called  Steinhort  case. 

The  defendant  contends  that  the  expenses  at  issue 
fall  within  section  262,  of  the  1954  Internal  Revenue 
Code,  which  section  disallows  personal  expenses  as  de- 
ductions. 

As  to  the  ordinary  and  necessary  requirements  set  forth 
above,  the  plaintiff  testified  on  page  28  of  the  tran- 
script of  Proceedings: 

"Q.  Is  it  ordinary  to  use  your  automobile  in  trans- 
portation as  far  as  travel  from  your  office  to  vari- 
ous points  of  assignment? 

"A.  Yes,  it  is. 

"Q.  Is  it  necessary  to  use  it? 

"A.  I  believe  so." 

See  also  the  testimony  of  pages  26  and  27  of  the 
transcript  of  Proceedings  as  follows: 
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"Q.  Then  how  do  you  get  to  the  various  places  where 
you  are  assigned  to?  What  means  of  transporta- 
do  you  use? 

"A.  I  use  my  automobile  and  public  transportation 
where  available. 

•         •         • 

"Q.  Are  there  any  of  these  places  that  you  were  as- 
signed to  not  accessible  by  public  transportation? 

"A.  Yes,  sir,  some  of  them  are." 

The  above  testimony,  as  to  the  necessity  for  an  auto- 
mobile, is  set  forth  in  the  following  excerpt  from  Find- 
ings of  Fact  No.   10,  quoted  in  full  above.  Clerk's  12: 

"Plaintiff  furnished  his  own  transportation  to, 
from  and  between  piloting  assignments.  He  used  pub- 
lic transportation,  but  he  had  to  use  private  auto- 
mobile  in   conjunction  with  public  transportation." 

Besides  the  above  testimony,  the  parties  had  stipulated 
that: 

"...during  the  year's  involved,  the  plaintiff's  res- 
idence in  which  this  office  was  maintained  was  cen- 
trally located  as  to  plaintiff's  various  assignments," 
Findings  of  Fact  No.  9,  Clerk's  No.  12,  quoted  in 
fuU  above. 

It  is  arbitrary  for  the  defendant  in  this  case  to  in  effect 
tell  the  plaintiff  how  he  should  conduct  his  business.  It 
should  be  noted  that  the  defendant  allowed  some  of 
the  transportation  expenses  as  indicated  in  the  following 
excerpt  from  paragraph  11,  of  the  Findings  of  Fact,  Clerk's 

12: 

"The  expenses  which  plaintiff  incurred  in  travel- 
ing to  and  returning  from  assignments  as  a  pilot  for 
ships  located  beyond  the  central  Seattle  waterfront 
have  already  been  allowed  as  income  tax  deduction 
by  the  commissioner  and  accordingly  are  not  further 
discussed  in  these  findings." 
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Because  the  pilots  maintained  an  office  in  Seattle,  is 
no  reason  for  making  this  arbitrary  allocation.  It  would 
be  an  entirely  different  matter  of  the  evidence  were  that 
the  plaintiff  had  to  go  to  the  Seattle  office  before  going 
out  on  any  assignments.  The  evidence  was  to  the  con- 
trary. His  visits  to  the  Seattle  office  were  in-frequent. 
On  page  36  of  the  Transcript  of  proceedings,  the  plaintiff 
testified  as  follows: 

"(By  Mr.  Ranquet) 

"Q.  If  the  Puget  Sound  Pilot  office  located  at  2208 
Exchange  Building  were  used  as  the  office  in  your 
home  is  used,  would  there  have  to  be  some 
changes  made  there? 

"A.  It  would  have  to  be  much  larger  to  take  care  of 
twenty-eight  men  to  maintain  the  equipment  that 
each  pilot  has,  and  I  assume  he  has  in  his  office. 
It  would  have  to  be  larger. 

"Q.  Are  you  able  to  concentrate  more  at  home  than 
you  would  be  if  you  had  an  office  in  the  Ex- 
change Building? 

"A.  I  believe  so,  yes.  Sir. 

"Q.  Have  you  indicated  that  the  office  at  2208  Ex- 
change Building  did  not  receive  the  same  material 
as  you  had  at  home;  is  that  correct? 

"A.  That  is  correct.  Sir." 

While  an  application  of  the  facts  to  the  statute  clearly 
show  that  the  deductions  are  allowable,  the  court  de- 
cisions in  the  Ninth  Circuit  clearly  support  the  plaintiff. 

2.   The  Hulme  Case  Is  Dispositive  of  This  Case 

The  Hulme  case,  involving  a  ship  pilot  in  San  Fran- 
cisco, is  identical  to  this  case,  with  some  insignificant 
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differences.  In  that  case,  the  plaintiff  pilot  also  main- 
tained an  office  in  his  home  and  commissioner  had  dis- 
allowed: 

"...  a  portion  of  the  travel  expenses  claimed  in 
the  returns,  on  the  basis  that  automobile  expenses 
incurred  in  traveling  from  home  to  job  assignments 
and  return  represented  personal  commuting  ex- 
penses and  therefore  not  deductible  under  Section 
262  of  the  Internal  Revenue  Code  of  1954.  .  .  ." 

Page  96205  of  65-2  USTC. 

The  common  area  where  the  Hulme  case  and  this 
case  meet  is  in  the  fact  that  in  both  cases  the  pilots 
had  offices  in  their  homes.  In  this  case.  Finding  of  Fact 
No.  9,  Clerk's  12,  (quoted  above)  which  provides  as 
follows: 

"9.  In  addition  to  these  association  services  and  fa- 
cilities, plaintiff  also  maintains  an  office  in  his  home. 
In  this  residential  office  plaintiff  spent  time  review- 
ing various  written  materials  in  regard  to  his  duties 
as  a  Puget  Sound  ship  pilot;  in  this  connection,  he 
received  and  reviewed  materials  in  regard  to  Puget 
Sound  waters  and  docking  facilities.  The  materials 
maintained  and  received  are  described  as:  (a) 
Charts,  (b)  Army  Engineer  Blue  Prints,  (c)  Cur- 
rent and  Tide  Tables,  (d)  light  lists,  (e)  notice  to 
mariner,  (f)  port  series,  (g)  Coast  pilot,  (h)  radar 
books.  The  Puget  Sound  Pilot  Association  dispatcher 
also  notified  plaintiff  of  his  pilot  assignments  on  his 
residential  phone.  Plaintiff  claimed  an  allocable 
share  of  his  home  expenses,  including  depreciation, 
as  ordinary  and  necessary  business  expenses,  and 
these  expenses  were  allowed  by  the  commissioner. 
The  parties  have  stipulated  that,  during  the  years 
involved,  the  plaintiff's  residence  in  which  this  office 
was  maintained  was  centrally  located  as  to  plaintiff's 
various  assignments." 
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The  plaintiff,  in  uncontradicted  direct  testimony,  dis- 
cussed at  length  what  he  did  in  his  home.  The  foregoing 
Finding  of  Fact  was  amply  supported.  See  the  Transcript 
of  Proceeding,  pages  13,  14,  15,  16,  17;  see  picture  of 
office,  Exhibit  5.  The  foregoing  Finding  of  Fact  and 
evidence  should  be  compared  to  Findings  of  Fact  No.  IX, 
in  the  Hulme  case,  65-2  USTC  96  206: 

"IX.  During  the  years  involved  herein,  plaintiffs 
principal  place  of  business  and  his  residence  were 
at  79  Summit  Avenue,  San  Rafael,  California.  He 
maintained  his  office  in  connection  with  his  piloting 
activities  in  one  room  of  his  home.  His  occupation 
required  him  to  do  a  certain  amount  of  office  work. 
His  office  contained  all  of  his  business  equipment 
in  the  way  of  office  furniture,  desk,  chairs,  filing 
cabinets,  typewriter  and  typewriter  stand,  adding 
machine,  hydrographic  literature,  business  records 
stationary  and  business  forms,  nautical  charts  and 
various  literature,  notices  and  bulletins  pertaining 
to  piloting.  Plaintiff  had  a  telephone  listed  in 
his  name  which  was  used  exclusively  for  business 
purposes.  The  second  telephone  to  the  house  was 
listed  in  his  wife's  name.  Plaintiff's  business  tel- 
ephone was  connected  to  a  24-hour  answering  ser- 
vice that  received  his  business  calls  when  no  one 
was  home." 

While  the  Hulme  case  was  a  district  court  case,  it  is 
noted  that  the  government  did  not  appeal  the  case.  In 
the  absence  of  such  an  appeal,  the  doctrine  of  stari 
decises  should  be  applied  in  this  case.  Based  upon  the 
Hulme  case,  the  decision  of  the  district  court  in  this  case 
should  be  reversed. 

3.   The  Ninth  Circuit  Cases  Support  Hulme  and  This 
Case 

Besides  the  Hulme  case,  the  plaintiff  in  his  argument, 

cited  the  following  cases:  Rice  v.  Riddell,  179  F.  Supp. 
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576  (S.D.  Cal.  1959);  Charles  Crowther,  269  F.2d 
292,  28  T.C.  1293,  hereinafter  called  the  Crowther  case; 
Mathews  v.  Commissioner,  310  F.2d  98,  36  T.C.  483, 
hereinafter  called  the  Mathews  case.  All  of  the  above 
cases,  decided  in  the  Ninth  Circuit,  should  be  followed. 

The  case  of  Rice  v.  Riddell,  supra,  is  particularly  per- 
tinent. In  that  case,  the  plaintiff  musician  transported  his 
tuba  and  bass  violin  in  his  automobile  from  his  home 
to  various  assignments.  He  claimed  this  as  transportation 
expenses  and  the  court  allowed  the  deduction.  In  allow- 
ing the  deduction,  the  court  met  the  argument  that  the 
expenses  should  have  been  disallowed  as  commuting  ex- 
penses because  the  starting  point  was  the  taxpayer's  resi- 
dence, as  indicated  by  the  following  excerpt  from  page 
578  of  179  Federal  Supplement: 

"There  has  been  some  argument  over  the  fact 
that  Mr.  Rice's  business  was  operated  from  his 
liome.'  The  fact  that  the  premises  served  plaintiff 
in  a  dual  capacity  does  not  destroy  the  right  to  claim 
the  existence  of  either  character  of  the  address.  The 
evidence  shows  that  Mr.  Rice's  home  was  also  his 
business  headquarters." 

The  Ninth  Circuit  has  consistently  allowed  transporta- 
tion expenses  contrary  to  the  position  of  the  Commis- 
sioner. This  is  aptly  summarized  on  page  156  of  Volume 
49  of  Virginia  Law  Review  as  follows: 

"The  9th  Circuit  and  the  Commissioner  have  come 
into  confhct  on  virtually  every  front  of  the  travel 
deduction  problem  discussed  heretofore.  Rejecting 
the  'tax  home'  concept  in  Wallace,  the  9th  Circuit 
continued  in  Harvey  to  repudiate  the  position  of  the 
service  that  'a  home'  will  always  move  whenever  an 
employee's  job  is  deemed  indefinite  rather  than  tem- 
porary. Finally,  in  Hartsell  the  court  saw  fit  both 
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to  construe  'home'  to  mean  residence  and  to  strenght- 
en  this  first  thesis  be  requiring  the  taxpayer  to  miti- 
gate his  travel  expenditures  by  either  moving  his 
home  to  an  available  area  in  proximity  to  his  post 
of  duty  or  losing  a  proportionate  part  of  the  deduc- 
tion." 

Further,  the  Crowther  and  the  Mathews  cases,  supra, 
indicate  the  conflict  between  this  court  and  the  tax  court. 
Further,  the  cases  strongly  indicate  a  conflict  between 
the  tax  court  and  the  Ninth  Circuit  in  the  area  of  the 
transportation  expenses. 

The  foregoing  analysis  show  that  the  law  in  Ninth 
Circuit,  on  transportation  expenses,  clearly  support  the 
Hulme  case  and  the  plaintiff.  Again,  applying  the  doc- 
trine of  start  decisis,  the  plaintiff  should  be  granted 
judgment  for  the  transportation  expenses  between  his  of- 
fice (home)  and  Seattle. 

4.  The  Court  Erred  in  Rejecting  the  Hulme  Case 

In  all  due  respect  to  the  District  Court,  it  erred  in  re- 
jecting the  Hulme  case.  In  his  opinion,  set  forth  on  page 
69  of  the  Transcript  of  Proceedings,  starting  on  line  8, 
the  court  stated  as  follows: 

"(1)  That  unlike  Captain  Hulme  in  the  San  Fran- 
cisco U.S.  District  Court  case,  plaintiff  Captain  Smith 
did  receive  all  his  business  assignments  and  income 
from  or  through  the  Pilots  Association  of  which 
he  was  a  member. 

"(2)  That  as  of  material  facts  this  case  is  more 
like  the  Steinhort  case  in  the  5th  Circuit  than  Hulme 
case  in  the  District  Court  at  San  Francisco,  or  any 
other  case  cited  by  counsel  in  their  respective  argu- 
ments." 
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Based  upon  the  above,  the  trial  court  evidently  made  a 
distinction  in  the  Hulme  case  and  this  case  based  upon 
the  fact  that  the  plaintiff  herein  belonged  to  a  pilot  as- 
sociation while  in  the  Hulme  case,  the  pilot  did  not  belong 
to  a  pilot  association. 

While  there  is  no  argument  but  what  there  is  such  a 
distinction,  that  is  that  Captain  Smith  belonged  to  an  as- 
sociation but  Captain  Hulme  did  not,  this  distinction  is 
insignificant. 

The  reason  for  the  existence  of  the  Puget  Sound  Pilots 
Association  and  the  function  of  it  shows  that  there  is  no 
distinction.  The  reason  for  the  existence  of  the  organiza- 
tion is  set  forth  on  pages  31  and  32  of  the  Transcript  of 
Proceedings,  testimony  of  the  plaintiff: 

"Q.  Do  you  have  the  knowledge  as  to  why  the  Puget 
Sound  Pilots  were  formed? 

"A.  Yes,  Sir,  I  do. 

"Q.  What  is  that  knowledge? 

"A.  That  knowledge  is  that  it  was  formed  for  the  pro- 
tection of  the  shipping  of  this  area,  the  shipping, 
crews,  cargo,  property,  life  and  the  small  vessel 
and  of  other  vessels  operating  on  Puget  Sound.  It 
was  formed  by  the  laws  of  the  Statute  of  the  State 
of  Washington." 

A  recital  preceding  the  Washington  statute  set  forth  on 
page  19  of  Exhibit  1,  Board  of  Pilotage  Commissioners 
Rules  and  Regulations,  State  of  Washington,  regulating 
pilots,  provides  a  guideline  of  the  duties  of  the  pilot: 

"An  act  for  the  protection  of  shipping  and  the 
safety  of  human  life  and  property,  regulating  pilots 
and  pilotage  of  the  waters  of  Puget  Sound  and  ad- 
jacent inland  waters.  .  .  ." 
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Because  the  plaintiff  utilizes  a  system  under  the  state 
law  whereby  he  carries  out  his  duty  to  protect  the  safety 
of  human  life  and  property,  he  should  not  be  penalized 
by  a  loss  of  deduction. 

Apart  from  the  plaintiff  carrying  out  his  duty  in  util- 
izing an  organization  does  not  change  this  case  from  the 
Hulme  case.  That  the  plaintiff  still  has  to  use  his  office 
at  home  and  has  limited  use  of  the  office  maintained  by 
the  Puget  Sound  Pilots  Association  is  indicated  by  the 
following  excerpts  from  the  Transcript  of  the  Proceedings, 
starting  on  page  33: 

"Q.  Let  me  ask  you  this.  Is  the  office  in  2208  Exchange 
Building  available  for  the  same  use  as  the  office 
in  your  home? 

"A.  They  don't  have  the  equipment  I  have. 

"Q.  If  the  Puget  Sound  Pilot  office  located  at  2208 
Exchange  Building  were  used  as  the  office  in  your 
home  is  used,  would  there  have  to  be  some  changes 
made  there? 

"A.  It  would  have  to  be  much  larger  to  take  care  of 
28  men  to  maintain  the  equipment  that  each  pilot 
has,  and  I  assume  he  has  in  his  office.  It  would 
have  to  be  larger. 

"Q.  Are  you  able  to  concentrate  more  at  home  than 
you  would  be  if  you  had  an  office  in  the  Exchange 
Building? 

"A.  I  believe  so,  yes.  Sir. 

"Q.  You  have  indicated  that  the  office  at  2208  Ex- 
change Building  did  not  receive  the  same  materials 
you  have  at  home;  is  that  correct? 

"A.  That  is  correct.  Sir." 

In  short,  in  spite  of  the  plaintiff  belonging  to  Puget 
Sound  Pilots,  the  plaintiff  is  still  an  independent  con- 
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tractor  and  this  is  the  same  as  the  Captain  in  the  Hulme 
case.  The  case  of  Guy  v.  Donald,  203  U.S.  399  (1906), 
dismissed  the  function  of  a  pilot  association  as  being  very 
insignificant.  In  the  Guy  case,  the  owners  of  a  steamer 
sued  the  Virginia  Pilot  Association  for  the  negligence  of 
one  of  its  members.  In  rejecting  the  claims.  Justice 
Holmes  made  the  following  pertinent  comment  in  re- 
gard to  the  activities  of  the  Pilot  Association: 

"All  that  there  is  upon  which  to  base  a  joint  lia- 
bility is  that  the  pilots,  instead  of  taking  their  fees 
as  they  earn  them,  accomplish  substantially  the  same 
result  by  mingling  them  in  the  first  place,  and  then, 
after  paying  expenses  distributing  them  to  those  on 
the  active  list  according  to  the  number  of  days  they 
respectively  have  been  there.  Apart  from  the  pos- 
sible shght  difference  between  the  proportion  of  days 
on  the  active  Ust  and  days  of  active  service,  the  case 
is  the  same  as  if  each  pilot  kept  his  fees,  merely  con- 
tributing to  keep  up  a  common  office  from  which 
his  bills  might  be  sent  out  and  where  a  few  details 
of  common  interest  could  be  attended  to.  In  the  lat- 
ter case  this  suit  hardly  would  have  been  brought. 
The  distinction  between  it  and  the  one  at  bar  is  not 
great  enough  to  justify  a  different  result.  See  the 
City  of  Dundee,  47  CCA  581,  108  Fed.  679,  684, 
103  Fed.  696.  The  second  and  third  questions  cer- 
tified are  answered  'No.' " 

In  the  case  of  Mobile  Bar  Pilots  Associaton  v.  Commis- 
sioner, 97  F.2d  696,  the  Commissioner  had  argued  that 
the  Pilots  Association,  which  fulfilled  the  same  duties  as 
herein,  was  a  taxable  entity.  The  associaton,  as  petitioner, 
petitioned  the  court  and  the  court  found  that  the  associa- 
tion was  not  a  taxable  entity.  In  identifying  the  respective 
duties  of  the  pilot  and  the  association,  the  court  made 
the  following  cogent  comments: 
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"Pilot  associations  have  existed  at  all  ports  in  civil- 
ized countries  from  time  immemorial.  It  is  not  neces- 
sary for  a  man  to  be  a  member  of  an  association  to 
practice  his  profession  but  in  the  nature  of  things 
it  would  be  impossible  for  him  to  operate  alone.  He 
must  meet  vessels  beyond  the  bar  in  all  kinds  of 
weather  and  maintain  boats  of  sufficient  size  and 
seaworthiness  to  permit  him  to  do  so.  This  would  be 
impossible  without  an  organization  as  the  cost  would 
be  prohibitive  to  a  single  individual. 

"For  the  convenience  of  shipping  it  is  necessary 
that  headquarters  of  some  kind  be  maintained  at 
each  port  so  that  the  pilot  can  be  called  when  need- 
ed. It  is  necessary  for  the  pilots  to  have  someone  to 
look  after  their  business  affairs  such  as  collecting 
their  fees  as  it  would  be  impracticable  for  the  pilot 
to  do  that  personally. 

"Pilotage  is  personal  service  by  an  individual  for 
which  he  has  a  maritime  lien  on  the  vessel.  The 
Queen,  9  Cir.,  206  F.  148.  A  pilot  is  the  servant 
of  the  owner  of  the  vessel  who  is  responsible  to  third 
persons  for  his  negligence  or  want  of  skill.  Sherlock 
V.  Ailing,  93  U.S.  99,  23  L.Ed.  819.  But  an  associa- 
tion of  which  the  pilot  is  a  member,  similar  to  peti- 
tioner, is  not  responsible  for  his  acts.  Guy  v.  Donald, 
203  U.S.  399,  27  S.  Ct.  63,  51  L.Ed.  245." 

The  above  case  provides  an  excellent  analysis  for  the  exis- 
tence of  Pilot  Associations. 

As  in  the  Mobile  Bar  Pilots  case,  the  Puget  Sound 
Pilots  own  facilities  in  this  case;  among  other  things,  it 
owns  two  boats  and  a  pilot  station  in  Port  Angeles.  Find- 
ings of  Fact  8,  Clerk's  12.  In  the  Hulme  case,  there  was 
no  showing  that  Captain  needed  any  of  these  facilities, 
that  is  boats  or  facilities.  This  means  that  the  plaintiff 
in  this  case  renders  a  more  extensive  service.  In  view  of 
the  additional  services  rendered,  the  plaintiff  has  more 
need  for  transportation  than  in  the  Hulme  case. 
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5.   The   Steinhort   Case   Does   Not   Apply   and   Can   Be 
Distinguished 

The  court  in  this  case  rehed  upon  the  Steinhort  case. 
On  page  69  of  the  Transcript  of  Proceeding,  the  court 
stated  in  its  opinion,  in  part: 

"That  as  to  the  material  facts  this  case  is  more  hke 
the  Steinhort  case  in  the  5th  Circuit  than  the 
Hulme  case  of  the  District  Court  at  San  Francisco, 
or  any  other  case  cited  by  counsel  in  their  respective 
arguments." 

The  Steinhort  case  can  be  distinguished  from  this  case 
and  the  Hulme  case  on  the  basis  that  the  taxpayer  in 
Steinhort  did  not  establish  an  oflBce  or  show  that  he  used 
an  office  in  connection  with  his  business  activities. 

If  the  government  argues  that  the  transportation  ex- 
penses in  this  instance  are  commuting  expenses,  it  over- 
looks an  essential  factor  and  that  is  that  the  taxpayer's  of- 
fice, located  in  his  home,  amoimts  to  his  first  business 
stop.  In  other  words,  commuting,  if  any  in  this  case,  con- 
sists of  the  taxpayer  walking  from  any  other  part  of  his 
home  to  his  office.  When  he  goes  from  the  office  to  his 
assignment  to  pilot  ships,  he  is  travehng  between  two  es- 
tablished places  of  business.  This  would  be  in  accord- 
ance with  the  rule  cited  in  Steinhort,  on  page  93,  769, 
of  the  C.C.H.  citation: 

"For  that  matter,  as  a  proposition  of  logic  alone, 
one  could  argue  persuasively  that  a  worker  having 
places  A,  B,  and  C  as  regular  destinations  for  the 
day's  work,  is  going  from  home  to  B  and  then  to  C 
even  though  it  is  done  after  first  stopping  at  A  and  C 
respective^.  Yet  the  law  neither  is,  nor  permits  it- 
self to  be  carried  away  by  such  logic.  It  recognizes, 
first,  there  where  there  are  two  or  more  established 
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places  of  business,  all  costs  of  transportation  between 
them  is  an  ordinary  and  necessary  business  expense." 

Applying  the  above  rule,  the  travel  from  what  part  of  the 
house  to  the  office  is  the  equivalent  of  travel  to  A  and  the 
travel  from  the  office  to  Seattle  would  be  the  equivalent 
of  travel  from  A  to  B  and  therefore  deductible. 

The  argument  herein  made  as  to  Steinhort  would  apply 
equally  to  the  Heuer  case. 

6.   The  Steinhort  Case,  in  the  Fifth  Circuit,  Is  in  Con- 
flict With  the  Ninth  Circuit  Cases 

While  the  argument  has  been  made  that  the  Steinhort 
and  the  Heuer  cases  can  be  distinguished  from  the 
Hulme  case  and  from  this  case,  an  equally  good  argu- 
ment is  that  the  Heuer  and  Steinhort  cases  were  decided 
in  the  5th  Circuit  and  are  directly  in  conflict  with  the 
Hulme  case  in  the  9th  Circuit.  In  the  Heuer  case,  on 
page  951,  of  32  T.C.,  in  the  Tax  Court,  as  support  for 
the  court's  position  that  certain  travel  expenses  were 
non-deductible,  the  court  quoted  the  Tax  Court  case 
of  Charles  Crowther,  28  Tax  Court  1293.  In  the 
Crowther  tax  court  case,  transportation  expenses  were 
disallowed  by  the  Tax  Court;  this  was  reversed  by  this 
court;  see  Crowther  v.  Commissioner,  269  F.2d  292 
(9th  Circuit  C.R.   1959). 

As  support  for  it's  position  in  the  Steinhort  case,  the 
Tax  Court  on  the  last  page  of  the  opinion  cited  Tax 
Court  case  of  Charles  Crowther,  28  Tax  Court  1293, 
and  Tax  Court  case  of  Edward  Mathews,  36  T.C.  483; 
again,  both  of  these  cases  were  reversed  by  the  9th 
Circuit;  as  indicated  above,  the  Crowther  case  was  re- 
versed in  the  9th  Circuit,  269  F.2d  292;  the  Tax  Court 
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decision  in  the  Mathews  case  was  reversed  by  the  9th 
Circuit,  210  F.2d  98. 

In  other  words,  the  Fifth  Circuit  followed  Tax  Court 
cases  that  in  turn  relied  upon  Tax  Court  cases  that  had 
been  reversed  in  the  Ninth  Circuit. 

In  view  of  the  conflict  between  the  Steinhort  and 
Heuer  cases,  on  the  one  hand,  and  the  Hulme  case  on 
the  other,  this  Court  should  resolve  the  conflict.  In  re- 
solving the  conflict  the  Court  should  find  for  the  plain- 
tiff in  this  case.  In  Finding  for  the  plaintiff,  the  Court 
would  be  following  the  Hulme  case.  Rice  case,  Mathews 
case  and  the  Crowther  case. 

SUMMARY 

By  way  of  summary,  it  is  submitted  that  the  District 
Court  should  be  reversed  and  judgment  should  be  ren- 
dered for  the  plaintiff  for  the  following  reasons: 

a.  The  court  erred  in  applying  the  Steinhort  case  in- 
stead of  the  Hulme  case; 

b.  The  com!  erred  in  following  the  Steinhort  case  in 
the  9th  Circuit; 

c.  The  court  erred  in  making  the  tax  home  of  the 
plaintiff  Seattle  instead  of  his  residence  where  he  main- 
tains an  office. 

Respectfully  submitted, 

John  Ranquet, 

Attorney  for  Appellant 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19,  and  39  of  the 
United  States  Court  of  Appeals  for  the  9th  Circuit,  and 
that,  in  my  opinion,  the  foregoing  brief  is  in  full  compli- 
ance with  those  rules. 

John  Ranquet 

Attorney  for  Appellant 
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OPINION  BELOW 


The  findings  of  fact  and  opinion  of  the  District 
Court  are  not  officially  reported. 

JURISDICTION 

This  appeal  involves  federal  income  taxes  for 
the  years  1960  and  1961.  The  taxes  in  dispute  were 
paid  on  June  24,  1964.  (I-R.  20,  26.)  Claims  for  re- 
fund were  filed  on  May  27,  1965  (I-R.  20,  26),  and 
were  partially  rejected  on  January  26,  1966  (I-R. 
13-19).  Within  the  time  provided  in  Section  6532  of 


the  Internal  Revenue  Code  of  1954,  and  on  July  28, 

1966,  the  taxpayer  brought  this  action  against  the 
District  Director  for  recovery  of  the  taxes  paid.^  (I-R. 
1-19.)  Jurisdiction  was  conferred  on  the  District 
Court  by  28  U.S.C,  Section  1340.  The  judgment  of 
the  District  Court  was  entered  on  March  23,  1967. 
(I-R.  31.)  Within  sixty  days  thereafter,  on  May  16, 

1967,  a  notice  of  appeal  was  filed.  (I.-R.  34.)  Juris- 
diction is  conferred  on  this  Court  by  28  U.S.C,  Sec- 
tion 1291. 

QUESTION   PRESENTED 

The  taxpayer,  a  Puget  Sound  ship  pilot,  incurred 
automobile  expenses  in  traveling  between  his  resi- 
dence and  Seattle,  where  he  performed  pilotage  as- 
signments. The  question  presented  is  whether  those 
expenses  constitute  deductible  business  transportation 
expenses  pursuant  to  Section  162(a)  of  the  1954  Code 
or  non-deductible  commuting  expenses  under  Code  Sec- 
tion 262. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  relevant  statutory  and  regulatory  provisions 
are  set  out  in  the  Appendix,  infra. 

1  The  taxes  in  issue  are  limited  to  those  set  forth  in  the  pre-uial  order. 
(I-R.  27,  44-45.) 
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STATEMENT 

The  facts,  as  found  by  the  District  Court,  are 
summarized  as  follows: 

Taxpayers,  husband  and  wife,  during  the  tax 
period  in  question  were  residents  of  the  Northern 
King  County,  Camano  Island,  and  Edmonds,  Wash- 
ington. They  filed  timely  joint  income  tax  returns  for 

the  years  1960  and  1961  with  the  defendant,  Neal  S. 
Warren,  District  Director  of  Internal  Revenue  for 
the  State  of  Washington.  (I-R.  25-26.) 

Taxpayer^,  a  Puget  Sound  pilot,  has  a  federal 
license  issued  by  the  United  States  Coast  Guard  as 
a  first  class  pilot  on  Puget  Sound  and  adjacent  inland 
waters,  and  has  a  Master  for  steam  and/or  motor 
vessels  of  any  tonnage  on  any  ocean.  Taxpayer  is  a 
member  of  Local  No.  8  of  International  Organization 
of  Masters,  Mates  and  Pilots.  He  is  also  a  member  of 
the  Puget  Sound  Pilots  Association,  also  known  as 
Puget  Sound  Pilots,  and  except  for  a  small  amount  of 
interest,  all  of  taxpayer's  income  reported  during  the 
years  in  issue  was  earned  through  this  association. 
(I-R.  27.) 

The  Puget  Sound  Pilots  Association  is  an  organ- 

2  Since  a  joint  income  tax  return  was  filed  by  husband  and  wife,  both  are 
appellants  here.  In  this  brief,  however,  the  term  "taxpayer"  refers  only  to  the 
husband. 


ization  of  approximately  thirty  members  who  pilot 
ships  in  the  Puget  Sound  area.  The  fees  charged  for 
these  services  are  regulated  by  state  law.  The  area 
covered  by  the  Association  is  the  American  waters 
east  of  Port  Angeles,  Washington,  and  includes  Marsh 
Point  (Anacortes),  85  miles  north  of  Seattle;  Fern- 
dale,  105  miles  north  of  Seattle,  and  Olympia,  60  miles 
south  of  Seattle,  as  well  as  Edmonds  and  Mukilteo, 

which  are  closer  to  Seattle  than  are  the  other  ports. 
(I-R.  27-28.) 

The  Puget  Sound  Pilots  Association  maintains  a 
communication  and  dispatching  office  in  the  Exchange 
Building  in  downtown  Seattle.  Requests  for  pilots  are 
received  from  ship  owners  or  agents  at  this  office. 
The  Association  dispatcher  then  notifies  the  pilot 
whose  name  is  next  on  the  duty  roster.  This  office  also 
prepares  and  mails  all  statements  for  fees,  collects  all 
accounts  receivable  and  pays  all  operating  expenses. 
A  conference  room  for  pilots'  meetings  is  maintained 
at  the  Exchange  Building  office.  In  addition,  the  As- 
sociation also  owns  a  pilot  station  on  Ediz  Hook,  lo- 
cated near  Port  Angeles.  This  station  is  equipped  with 
two  pilot  boats,  a  communications  center  and  facilities 
for  food  and  lodging.  It  is  from  this  station  that  a 
pilot  embarks  on  and  disembarks  from  ships  arriving 
fix)m  and  departing  to  sea.  (I-R.  28.) 
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In  addition  to  these  Association  services  and  fa- 
cilities, taxpayer  maintains  an  office  in  his  home.  In 
this  residential  office  taxpayer  spent  time  reviewing 
various  written  materials  in  regard  to  his  duties  as 
a  Puget  Sound  ship  pilot;  in  this  connection,  he  re- 
ceived and  reviewed  materials  in  regard  to  Puget 
Sound  waters  and  docking  facilities.  The  materials 
maintained  and  received  are  described  as  charts,  Army 
Engineer  blueprints,  current  and  tide  tables,  light  lists, 
notices  to  mariner,  port  series.  Coast  Pilot,  and  radar 
books.  (I-R.  28.)  The  Puget  Sound  Pilots  Association^' 
dispatcher  also  notified  taxpayer  of  his  pilot  assign- 
ments on  his  residential  telephone.  During  the  years 
involved,  taxpayer's  residence  in  which  this  office  was 
maintained  was  centrally  located  as  to  taxpayer's  vari- 
ous assignments  '*.  Taxpayer  claimed  an  allocable  share 
of  his  home  expenses,  including  depreciation,  as  ordi- 
nary and  necessary  business  expenses,  and  these  ex- 
penses were  allowed  by  the  District  Director  (I-R. 
28-29.) 

Depending  upon  the  particular  assignment  in- 

3  Hereinafter  referred  to  as  the  "Pilots  Association"  or  "Association". 

^  During  the  years  involved,  taxpayer  moved  his  residence  from  North  King 
County,  apparently  a  suburb  of  Seattle,  to  Camano  Island,  and  then  to  Edmonds, 
located  approximately  seventeen  miles  from  Seattle.  (II-R.   16,  66.) 

In  light  of  taxpayer's  various  residential  locations,  then,  the  parties' 
stipulation  that  his  residences  were  "centrally  located"  as  to  assignments  (II-R. 
22)  presumably  was  intended  to  mean  that  taxpayer  resided  geographically  well 
within — rather  than  on  the  periphery  of — the  general  Puget  Sound  area  where 
he  received  his  assignments.  In  this  conneaion,  it  should  be  noted  that  Seattle 
is  also  centrally  located  among  those  assignment  ports  (Ex.  2). 


volved,  taxpayer  may  report  for  duty  either  at  some 
pier  along  the  central  Seattle  waterfront  (an  area  of 
approximately  three  and  one-half  to  four  statutory 
miles)  or  some  other  pier  along  Puget  Sound  which  is 
outside  the  central  Seattle  waterfront.  (I-R.  29.)  The 
taxpayer  provided  his  own  transportation  to,  from,  and 
between  work  assignments,  using  both  his  private 
automobile  and  public  transportation*.  While  taxpayer 
was  on  rotation,  he  was  on  call  to  furnish  piloting  serv- 
ice twenty-four  hours  a  day.  (I-R.  29.) 

Taxpayer  has  claimed  as  income  tax  deductions 
all  expenses  which  he  incurred  in  reporting  for  his 
assignments  as  a  pilot  for  ships.  The  expenses  which 
taxpayer  incurred  in  traveling  between  his  home  and 
assignments  as  a  pilot  for  ships  located  at  a  pier  other 
than  one  on  the  central  Seattle  waterfront  were 
allowed  as  income  tax  deductions  by  the  District  Di- 
rector and  are  not  in  issue  here.  The  District  Director 
disallowed  those  expenses  which  taxpayer  incurred  in 
traveling  between  his  home  and  the  central  Seattle 

5  According  to  taxpayer's  testimony,  his  wife  drove  him  in  their  private  auto- 
mobile to  and  from  assignments  in  Seattle  and  also  to  and  from  several  other 
areas,  some  of  which  were  apparently  not  readily  accessible  by  public  transporta- 
tion. In  certain  other  instances  his  wife  drove  him  to  and  from  the  appropriate 
bus  depot,  e.g.,  in  Seattle,  where  the  taxpayer  would  take  a  bus  to  and  from 
assignments  in  other  ports.  In  some  instances,  it  may  not  have  been  practical 
for  taxpayer  to  drive  his  car  to  a  port  city  and  park  it  because  before  returning 
home  he  might  receive  an  assignment  in  another  port  city  where  public  trans- 
portation was  not  readily  available  back  to  where  his  car  would  have  been 
parked.  (I-R.  29;  II-R.  26-28.)  The  only  transportation  expenses  disallowed  by 
the  Distria  Director  were  for  trips  between  the  central  Seattle  waterfront  and 
the  taxpayer's  residence.  (I-R.   29,  30.) 
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waterfront  as  non-deductible  personal  expenses.  (I-R. 
29.)  The  District  Director's  determination  was  upheld 
by  the  District  Court.  (I-R.  30.)  This  appeal  followed. 
(I-R.  34.) 

SUMMARY  OF  ARGUMENT 

It  has  long  been  established  that  the  costs  incurred 
in  commuting  between  a  taxpayer's  residence  and  his 
job  are  non-deductible  personal  expenses.  Taxpayer,  a 
ship  pilot,  when  traveling  between  his  home  and  the 
central  Seattle  waterfront,  where  he  reported  for  pilot- 
age assignments,  was  not  different  from  the  ordinary 
suburb-to-city  commuter.  Accordingly,  the  transporta- 
tion costs  arising  out  of  his  trips  to  and  from  Seattle 
were  non-deductible  personal  expenses. 

Taxpayer's  argument  that  the  office  in  his  resi- 
dence was  his  principal  place  of  business  and,  there- 
fore, that  he  did  not  commute  to  Seattle,  is  unsupported 
by  the  record.  The  economic  life  of  the  taxpayer  was 
centered  in  Seattle.  There  he  performed  a  substantial 
portion  of  his  pilotage  assignment;  there  he  derived 
virtually  all  of  his  income ;  and  there  the  Puget  Sound 
Pilots  Association,  of  which  he  was  a  member,  carried 
on  virtually  all  of  the  commercial  aspects  of  the  busi- 
ness of  providing  pilotage  service.  Taxpayer's  activi- 
ties in  his  residential  office  were  concerned  primarily 
with  maintaining — through  reading   and  study — his 
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professional  skills  as  a  ship  pilot,  a  profession  he  car- 
ried on  primarily  at  the  Seattle  port  and,  to  a  lesser 
extent,  at  other  ports  to  which  he  was  assigned.  His 
residential  office  activities  are  similar  to  the  compar- 
able studies  pursued  in  their  homes  by  other  profes- 
sional people,  e.g.,  doctors  and  lawyers,  who,  like  the 
taxpayer  here,  commute  to,  and  carry  on  their  pro- 
fessions at,  their  downtown  offices  or  elsewhere  outside 
their  homes.  Accordingly,  the  District  Court's  finding 
that  taxpayer  was  simply  commuting  to  and  from 
Seattle,  where  he  pursued  his  business,  and  his  home 
is  not  clearly  erroneous. 

ARGUMENT 

THE  TRANSPORTATION  EXPENSES  IN- 
CURRED BY  TAXPAYER  IN  TRAVELING 
BETWEEN  HIS  RESIDENCE  AND  SEATTLE 
WERE  NON-DEDUCTIBLE  COMMUTING 
EXPENSES 

A.  Since  the  expenses  involved  here  were  in- 
curred in  commuting  between  the  taxpayer's 
resideyice  and  Seattle,  his  principal  place  of 
business,  they  are  non-deductible  personal  ex- 
penses. 

The  question  on  this  appeal  is  whether  automobile 
transportation  expenses — including  amounts  for  de- 
preciation, maintenance  and  operation — incurred  by 
the  taxpayer  in  traveling  between  his  home  and  the 
central  Seattle  waterfront  are  non-deductible  commut- 
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ing  expenses  or  deductible  business  transportation  ex- 
penses. Under  Sections  62  and  162(a)  of  the  1954 
Code,  Appendix,  infra,  business  transportation  ex- 
penses are  deductible  from  gross  income  to  arrive  at 
adjusted  gross  income — whether  or  not  incurred  "while 
away  from  home"  within  the  meaning  of  Section 
162(a)  (2)  of  the  Code  ^  Sec.  1.62-l(g)  Treasury 

6  Accordingly,  in  the  instant  case,  we  are  not  relying  on,  or  in  any  way 
concerned  with,  the  controversial  meaning  of  (Section  162(a)  (2)  "home" 
presented  in  Commissioner  v.  Stidger,  386  U.S.  287  (1967)  reversing  355  F.  2d 
294  (C.  A.  9th,  1965).  For  that  matter,  even  where  it  was  assumed  that  the 
business  transportation  versus  commuting  expense  question  involved  in  the 
instant  case  was  to  be  decided  under  the  provisions  of  Section  162(a)  (2),  it 
was  recognized  that  the  dispute  over  the  meaning  of  "home"  need  not  neces- 
sarily be  resolved.  Steinhorl  v.  Commissioner,  355  F.  2d  496,  503-504  (C.  A. 
5th,  1964).  The  primary  question  here  is  whether  the  taxpayer's  principal  place 
of  business  was  located  in  Seattle  or  in  his  residence,  not,  as  in  Stidger,  supra, 
whether  his  "home"  should  be  considered  to  be  located  at  his  principal  place  of 
business. 

It  is  the  Commissioner's  long-standing  position  that  Section  162(a)  (2), 
which  allows  the  deduction  of  "traveling  expenses",  including  amounts  spent 
for  meals  and  lodging  as  well  as  for  transportation,  applies  only  where  a  tax- 
payer incurs  such  expenses  "while  away  from  home"  either  overnight  or  to 
obtain  sleep  or  rest.  Commissioner  v.  Bagley,  374  F.  2d  204  (C.  A.  1st,  1967), 
petition  for  certiorari  pending  (October,  1967,  Term,  No.  155);  Correll  v. 
United  States,  369  F.  2d  87  (C  A.  6th,  1966),  petition  for  certiorari  granted 
June  12,  1967  (October,  1967,  Term,  No.  113);  see  also  ]ames  v.  United  States, 
308  F.  2d  204,  206-207  (C.  A.  9th,  1962).  While  taxpayer  here  has  not 
attempted  to  prove  that  his  trips  required  him  to  obtain  sleep  or  rest,  he  does 
not  claim  any  meal  or  lodging  expense  deductions.  (I-R.  26-27.)  Accordingly, 
it  is  not  necessary  to  determine  here  the  validity  of  the  Commissioner's  sleep- 
or-rest  rule  under  Section  162(a)  (2),  a  question  now  pending  before  the 
Supreme  Court  in  the  Correll  case,  supra.  Instead,  the  question  here — under  the 
general  terms  of  Section  162(a) — is  simply  whether  the  expenses  involved 
were  (Seoion  162(a))  "ordinary  and  necessary  expenses  *  *  *  incurred  *  *  *  in 
carrying  on  any  trade  or  business"  which,  as  hereafter  discussed,  turns  on 
whether  those  expenses  were  incurred  in  traveling  between  two  widely  separated 
places  of  business,  as  taxpayer  contends,  or  between  his  residence  and  his 
principal  place  of  business,  as  we  contend. 

Indeed,  as  early  as  1919,  prior  to  the  enactment  of  the  original  "traveling" 
expense  provision.  Section  214(a)  (1)  of  the  Revenue  Act  of  1921,  c.  136,  42 
Stat.  227,  the  Commissioner  had  recognized  that  business  transportation  ex- 
penses were  deductible  as  "necessary"  business  expenses  under  Seaion  214  of 
the  Revenue  Act  of  1918,  c.  18,  40  Stat.  1057.  Treasury  Regulations  45 
(1919  ed.)  Art.  292.  Due,  however,  to  an  apparent  legislative  oversight,  from 
1944  until  the  effective  date  of  Section  62(2)  (C),  Appendix,  infra,  employees 
who  chose  the  standard  deduction  could  not  deduct  business  expenses,  including 
amounts  spent  on  transportation,  incurred  in  the  course  of  their  duties  unless 
they  were  reimbursed  by  their  employers  or  the  expenses  were  incurred  "while 
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Regulations  on  Income  Tax  (1954  Code),  Appendix, 
infra;  Bell  v.  Commissioner,  13  T.  C.  344  (1949); 
Duncan  v.  Commissioner,  17  B.T.A.  1088  (1929), 
affirmed  per  curiam,  47  F.  2d  1082  (C.  A.  2d,  1931 "') ; 
see  Sullivan  v.  Commissioner,  1  B.T.A.  93  (1942); 
Steinhort  v.  Commissioner,  335  F.  2d  496,  504-505 
(C.A.  5th,  1964)  (and  see  the  cases  there  cited).  But 
commuting  expenses — the  transportation  expenses  in- 
curred by  a  taxpayer  in  traveling  between  his  residence 
and  his  principal  place  of  business  or  employment — are 


away  from  home".  Internal  Revenue  Code  of  1939,  Section  22 (n),  as  added 
by  Seaion  8(a)  of  the  Individual  Income  Tax  Act  of  1944,  c.  210,  58  Stat.  231. 
Therefore,  employees  using  the  standard  deduction  who  were  not  reimbursed 
for  transportation  costs  incurred  on  daily  trips  tried  to  deduct  them  as 
"traveling"  expenses  in  determining  adjusted  gross  income  on  which  the 
standard  deduction  was  computed.  But  the  Commissioner,  in  applying  his 
sleep-or-rest-rule,  disallowed  any  such  deduaions  based  on  one-day  trips. 
Apparently  to  prevent  such  discrimination  against  employees,  the  courts  anomal- 
ously allowed  transportation  expenses  incurred  on  one-day  trips  to  be  deducted 
as  "traveling"  expenses  while  they,  at  the  same  time,  denied  deductions  for 
the  cost  of  meals  on  the  same  trips  on  the  ground  that  the  travel  was  not  "away 
from  home".  See,  e.g.,  Winn  v.  Commissioner,  32  T.C.  220,  224-225  (1959) 
(allowing  transportation  expense  deductions  but  disallowing  meal  expense 
deductions  on  the  same  trips);  Summer  our  v.  Allen,  99  F.  Supp.  318  (M.D.  Ga., 
1951)  (meal  expense  deductions  disallowed;  transportation  expense  would  have 
been  allowed  if  amount  spent  away  from  home  county  had  been  proved); 
Podems  v.  Commissioner,  24  T.C.  21,  23  (1955);  see  also  Chandler  v. 
Commissioner,  226  F.  2d  467  (C.  A.  1st,  1955);  cf.  Commissioner  v.  Bagley, 
374  F.  2d,  p.  208. 

Apparently  as  a  consequence  of  the  litigation  involving  employees'  attempts 
to  deduct  unreimbursed  transportation  expenses  incurred  on  one-day  trips,  it 
has  been  generally  assumed — as  is  evident  from  many  of  the  cases  cited  herein — 
that  the  deductibility  of  transportation  expenses  is  governed  solely  by  Section 
162(a)  (2).  While,  as  indicated  supra,  this  is  not  the  case,  the  distinction  that 
has  been  drawn  between  deductible  business  transportation  expenses  and  non- 
deductible commuting  expenses  by  judicial  and  administrative  interpretations 
of  Section  162(a)  (2)  is  essentially  the  same  distinction  that  must  be  made 
in  the  instant  case  under  the  general  terms  of  Section  162(a). 

7  For  example,  in  Duncan,  supra,  the  meal  and  lodging  expenses  of  an  itinerant 
traveling  salesman  were  held  to  be  non-deductible  personal  expenses  because  not 
incurred  while  away  from  home  (p.  1091),  while  his  expenses  for  (p.  1092) 
"entertainment  of  customers,  *  *  *  railway  and  Pullman  fares,  and  items  of 
similar  character"  were  allowed  as  business  expenses  to  the  extent  that  the 
Commissioner  had  determined  that  they  had  actually  been  incurred. 
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non-deductible  personal  expenses.  Sec.  262,  Appendix, 
infra;  Sees.  1.62-l(g),  1.162-2(e)  and  1.262-l(b)  (5) 
of  the  Treasury  Regulations  on  Income  Tax  (1954 
Code),  Appendix,  infra;  Sullivan  v.  Commissioner, 
supra;  Commissioner  v.  Flowers,  326  U.S.  465  (1946) ; 
Steinhort  v.  Commissioner,  335  F.  2d  496,  503  (C.  A. 
5th,  1964)  (and  see  the  cases  there  cited) ;  Heuer  v. 
Commissioner,  283  F.  2d  865  (C.  A.  5th,  1960), 
affirming  per  curiam  32  T.C.  947  (1959).  Indeed, 
since  1922,  the  Commissioner's  Regulations  have  pro- 
vided that  commuting  expenses  are  not  deductible  as 
business  expenses  ^.  Since  this  regulatory  provision 
has  survived  numerous  statutory  re-enactments  ^,  it 
must  be  regarded  as  having  received  implied  Congres- 
sional approval.  Commissioner  v.  Flowers,  supra,  pp. 
469-470'°;  Steinhort  v.  Commissioner,  supra  p.  503; 
Barnhill  v.  Commissioner,  148  F.  2d  913  (C.  A.  4th, 

B  See  Treasury  Regulations  62  (1921  Act),  Art.  101  (a);  Treasury  Regulations 
65  (1924  Act),  Art.  102;  Treasury  Regulations  69  (1926  Aa),  Art.  102; 
Treasury  Regulations  74  (1929  ed.),  Art,  122;  Treasury  Regulations  77  (1932 
Act),  Art.  122;  Treasury  Regulations  86  (1934  Act),  Art.  23(a)-2;  Treasury 
Regulations  94  (1936  Act),  Art.  23(a)-2;  Treasury  Regulations  101  (1938  Act), 
Art.  23(a)-2;  Treasury  Regulations  103  (1939  Code).  Sec.  19.23(a)-2;  Treasury 
Regulations  111  (1939  Code),  Sec.  29-23(a)-2;  Treasury  Regulations  118  (1939 
Code),  Sec.  39.23(a)-2(i);  Treasury  Regulations  on  Income  Tax  (1954  Code), 
Sees.  1.62-l(g),  l.l62-2(e)  and  1.262-l(b)  (5). 

9  See  Revenue  Act  of  1924,  c.  234,  43  Stat.  253;  Sec.  214(a);  Revenue  Act  of 
1926,  c.  27,  44  Stat.  9,  Sec.  214(a);  Revenue  Act  of  1928,  c.  852,  45  Stat.  791, 
Sec.  23(a);  Revenue  Act  of  1932,  c.  209,  47  Stat.  169,  Sec.  23(a);  Revenue 
Act  of  1934,  c.  277,  48  Stat.  680,  Sec.  23(a);  Revenue  Act  of  1936,  c.  690,  49 
Stat.  1648,  Sec.  23(a);  Revenue  Act  of  1938,  c.  289,  52  Stat.  447,  Sec.  23(a); 
Internal  Revenue  Code  of  1939,  Sec.  23(a)  (26  U.S.C.  1952  ed..  Sec.  23(a)); 
Internal  Revenue  Code  of  1954,  Sec.  162. 

ID  As  stated  in  Flowers,  supra,  pp.  469-470,  the  predecessor  of  Section 
162(a)  (2)  was  "to  be  contrasted  with"  the  predecessor  of  Section  262  and, 
"in  light  of  the  interpretation  given  [the  former}  *  *  ♦  [by]  Treasury  Regula- 
tions", commuting  expenses  are  not  deductible. 
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1945) ;  see  Helvering  v.  Winmill,  305  U.S.  79  (1938) ; 
Cammarano  v.  United  States,  858  U.S.  498,  510-511 
(1958);  Commissioner  v.  5o?f^/i  Texas  Co.,  333  U.S. 
496,  501  (1948). 

In  accord,  we  submit,  with  the  foregoing  prin- 
ciples, the  District  Director  allowed  the  taxpayer  to 
deduct  all  of  his  transportation  expenses  incurred  in 
traveling  between  various  pilotage  assignments, 
whether  their  locations  were  along  the  central  Seattle 
waterfront  or  elsewhere.  Further,  having  determined 
that  Seattle  was  the  taxpayer's  principal  place  of  busi- 
ness, the  District  Director  allowed  him  to  deduct  all  of 
his  transportation  expenses  incurred  in  traveling  be- 
tween his  home  and  pilotage  assignments  ports  other 
than  Seattle  ^\  The  only  expenses  in  issue,  then,  are 
those  incurred  in  commuting  between  the  taxpayer's 
residence  and  Seattle,  which  the  Commissioner  dis- 
allowed on  the  ground  that  they  were  non-deductible 
personal  expenses.  (I-R.  26,  29;  II-R.  17-19,  21,  29-30, 
46-48,  60,  62.) 

The  taxpayer — who  did  not  contend  in  the  District 

1 1  Such  expenses  are  deductible  because  they  were  iticurred  on  trips  taking 
the  taxpayer  away  from  Seattle.  When  a  taxpayer  has  {Steinhort  v.  Commis- 
sioner, supra,  p.  504)  "two  or  more  established  places  of  business,  all  costs  of 
transportation  between  them  *  *  *  {are}  ordinary  and  necessary  business  ex- 
pensefs}"  primarily  because  a  taxpayer  cannot  be  expected  to  avoid  such  ex- 
penses by  moving  away  from  his  principal  place  of  business — here,  Seattle.  In 
that  sense,  they  are  required  by  the  exigencies  of  his  business.  Sherman  v. 
Commissioner,  16  T.C.  332  (1951);  Chandler  v.  Commissioner,  226  F.  2d  467 
(C.  A.  1st,  1955);  see  Wrtght  v.  Hartsell,  305  F.  2d  221,  225  (C.  A.  9th,  1962). 
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Court  and  does  not  contend  in  his  brief  here  that  any 
port  city  other  than  Seattle  was  his  principal  place  of 
business — contends  that  his  residence  was  his  principal 
place  of  business  because  he  maintained  an  office  there 
in  which  he  carried  on  certain  business  study  activities. 
Because  of  that  residential  office,  the  taxpayer  con- 
tends that  he  is  not  a  commuter  at  all,  except  insofar 
as  he  walks  (Br.  20)  "from  any  other  part  of  his 
home  to  his  office".  Accordingly,  unlike  most  other 
working  taxpayers  who  must  bear  the  cost  of  commut- 
ing to  work  without  tax  deduction  therefor,  the  tax- 
payer contends  that  all  costs  incurred  in  leaving  his 
residence  and  traveling  to  and  from  work  are  deduct- 
ible'==.  We  contend  that  the  District  Court's  finding 
that  the  expenses  in  question  are  non-deductible  com- 
muting expenses  is  correct  because  the  record  clearly 
indicates  that  Seattle  was  the  taxpayer's  principal 
place  of  business'^. 

Here,  taxpayer  himself  admitted  (II-R.  26)  that 
during  the  years  involved,  he  went  "to  (the)  docks  in 

■"2  As  indicated,  supra,  taxpayer  has  been  allowed  all  transportation  expenses 
incurred  in  traveling  between  assignments  and  between  his  home  and  assign- 
ment port  cities  other  than  Seattle.  See  In.   11,  supra. 

13  Since  the  primary  question  in  this  case — whether  taxpayer's  principal  place 
of  business  was  Seattle,  as  we  coriend  and  as  the  District  Director  contended 
below,  or  the  taxpayer's  residential  office,  as  he  contends — is  essentially  factual 
(United  States  v.  Mathews,  332  F.  2d  91  (C.  A.  9th,  1964);  Peurifoy  v. 
Commissioner,  358  U.  S.  59  (1958);  Green  v.  Commissioner,  35  T.  C.  764 
(1961),  affirmed,  298  F.  2d  890  (C  A.  6th,  1962)).  the  District  Court's  holding 
sustaining  the  Director's  position  is  subject  to  the  clearly  erroneous  rule 
iCommissioner  v.  Diiberstein,  363  U.S.  278  (I960)). 
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the  Seattle  area"  "around  50"  percent  of  the  time  to 
perform  his  pilotage  assignments'"*.  That  testimony 
is  supported  by  the  general  pattern  of  pilotage  volume 
in  the  Puget  Sound  area,  most  of  which,  as  taxpayer 
testified,  is  performed  in  the  Seattle  port  area.  (II-R. 
67.'^)  Further,  Seattle  was  centrally  located  among 
taxpayer's  assignments.  (Ex.  2;  II-R.  10,  64-67.) 

Taxpayer  received  virtually  all  of  his  income  from 
the  Pilots'  Association  in  Seattle.  (I-R.  27;  II-R. 
49-50. )  Further,  it  was  in  Seattle  that  the  Association 
had  extensive  facilities  from  which  the  dispatcher  noti- 
fied taxpayer  of  his  assignments  and  in  which  it  car- 
ried on  the  vital  business  of  marketing  pilotage  serv- 
ices and  billing  ship  owners  upon  which  the  livelihood 
of  its  members  depended.  (II-R.  23,  25,  30,  49-54.) 
Although  the  dispatcher  in  Seattle  often  notified  tax- 
payer by  telephone  of  assignments  at  his  home,  he  was 

I'*  Other  testimony  by  taxpayer,  admittedly  a  "guess",  could  possibly  be 
construed  to  conflict  with  his  testimony  that  he  performed  about  fifty  percent 
of  his  work  at  the  Seattle  port  area.  (II-R.  18,  28.)  However,  as  already  stated 
herein,  taxpayer  has  not  contended  and  does  not  contend  that  any  port  city 
other  than  Seattle  was  his  principal  place  of  business.  Moreover,  to  support 
any  such  contention,  the  taxpayer  would  presumably  have,  or  could  obtain  from 
the  Association,  records  to  show  where  his  assignments  were  performed  during 
the  years  involved  and,  for  that  matter,  during  other  years.  His  failure  to 
introduce  such  evidence  can  only  be  taken  to  mean  that  such  evidence  would 
not  support  such  a  contention.  See  Meier  v.  Commissioner,  199  F.  2d  392,  396 
(C.  A  8th);  9  Mertens,  Law  of  Federal  Income  Taxation  (Rev.),  Sec.  50.59, 
fn.   88. 

15  Indeed,  at  least  by  1962,  the  Pilot's  Association  reimbursed  its  members,  in 
specified  amounts,  for  travel  expenses  incurred  on  pilot  assignments  to  piers 
other  than  those  located  in  Seattle.  (II-R.  60-67.)  The  size  of  that  allowance 
is  apparently  based  upon  the  distance  a  particular  pier  is  located  from  Seattle 
(Ex.  11),  in  recognition  of  the  extraordinary  costs  incurred  by  pilots  in  < 
traveling  away  from  Seattle  to  work  because  most  of  the  work  is  performed 
in  Seattle  (II-R.  66-67). 
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not  required  by  his  business  to  be  at  his  home  to  receive 
assignments — even  when  his  name  was  placed  at  the 
top  of  the  duty  roster  administered  by  the  Associa- 
tion'^. Instead,  taxpayer  could  be  away  from  his  home 

and  his  wife  could  notify  the  Association  of  his  where- 
abouts or,  if  both  he  and  his  wife  left  their  home,  he 
could  directly  notify  the  Association.  This  he  also  some- 
times did  when  finishing  another  assignment  (without 
calling  home).  (II-R.  50-51,  56.) 

Taxpayer  strives  to  diminish  the  significance  of 
the  Pilots'  Association '"^  and  contends  that  he  is  an 
independent  contractor.  These  contentions,  however, 
do  not  support  his  argument  that  his  office  was  his 
principal  place  of  business'^.  In  reality,  taxpayer's 
office  is  no  different  from  those  found  in  the  homes  of 
many  other  professional  people. 

Aside  from  the  five  or  ten-minute  task  of  prepar- 
es When  a  pilot's  name  came  to  the  top  of  the  roster,  he  was  on  call  to  furnish 
services  twenty-four  hours  a  day.  (I-R,  28,  29;  II-R.  25,  49.) 

17  On  its  partnership  returns  for  the  taxable  years  in  question,  the  Association 
labels  itself  a  voluntary  association  of  sole  proprietors.  (Exs.  8,  9.)  A  reading 
of  the  Association's  by-laws  (Ex.  10),  however,  discloses  that  Article  III,  con- 
cerning admission  to  membership,  provides  for  an  investigation  of  prospective 
members  to  assure  their  desirability  as  business  associates  and  Articles  XI  and 
XII,  dealing  with  the  duties  of  the  trustees  and  president  of  the  Association, 
clothe  them  with  powers  usually  found  in  officers  of  a  going  concern.  Article 
XXII  requires  a  resigning  or  retiring  member  to  surrender  his  state  pilot  license 
and  enter  into  a  convenant  not  to  compete  for  five  years  (See  also  II-R.  25, 
49-50.) 

IB  We  concede  that  taxpayer  may  be  an  independent  contractor.  But  the  inde- 
pendent contractor-employee  dichotomy,  developed  in  an  unrelated  area  of 
law,  is  irrelevant  to  the  problem  of  establishing  taxpayer's  principal  place  of 
business.  Heuer  v.  Commissioner,  32  T.  C.  947,  952  (1959);  Steinhort  v. 
Commissioner,  335  F.  2d  496,  499   (C.  A.  5th,  1964). 
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ing  a  dues  card  for  each  assignment,  which  he  some- 
times also  prepared  aboard  ship  (II-R.  54-55),  tax- 
payer states  that  he  spent  time  in  his  office  studying 
hydrographic  literature.  (II-R.  17-18;  see  also  II-R. 
13-16,  20,  25-26,  33,  36-37,  39;  Ex.  5).  Not  only  is 
much  of  this  same  literature  found  in  the  Association's 
Seattle  office  (II-R.  52-54)  and  in  its  Puget  Sound 
Pilots  House,  where  the  taxpayer  sometimes  studied 
(II-R.  57,  59),  but  the  information  contained  in  the 
literature  is  directly  related  to  taxpayer's  professional 
qualifications  (Ex.  7,  pp.  9-11;  II-R.  12-16,  18,  20). 
As  he  admits,  a  pilot,  regardless  of  his  geographic 
area,  must  be  aware  of  the  changes  in  his  pilotage  dis- 
trict. (II-R.  33.)  In  essence,  the  taxpayer's  office  acti- 
vities amount  to  no  more  than  a  professional  person's 
maintenance  of  his  skills  by  keeping  abreast  of  current 
literature.  Certainly,  many  doctors,  lawyers,  and  other 
professional  people,  whose  livelihoods  are  earned  at 
their  downtown  offices  or  similar  locations  to  which 
they  commute  from  their  homes,  must  also  keep  abreast 
of  their  professional  literature  by  studying  at  home. 
That  does  not,  however,  convert  their  home  studies 
into  their  business  headquarters  to  allow  them  the  tax 
deduction  claimed  here.  Similarly,  here,  in  the  light  of 
the  circumstances  disclosing  that  taxpayer  earned  his 
pilotage  income  substantially  at  the  central  Seattle 
waterfront  and,  to  a  lesser  extent,  at  other  ports,  and 
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the  pilotage  business  activities  carried  on  by  the  Asso- 
ciation in  Seattle  on  his  behalf,  his  study  activities  in 
his  residential  office  are  insufficient  to  convert  it  from 
a  professional  person's  study  into  his  principal  place 
of  business.  Steinhort  v.  Commissioner,  335  F.  2d  2d 
496  (C.A.  5th,  1964) ;  Heuer  v.  Commissioner,  283  F. 
2d  865  (C.  A.  5th,  1960),  affirming  per  curiam  32 
T.C.  947  (1959) ;  cf.  Flowers  v.  Commissioner,  decided 
August  7,  1944  (P-H  Memo  T.C,  par.  44-263),  re- 
versed, 148  F.  2d  163  (C.  A.  5th,  1945),  reversed, 
326  U.S.  465  (1946) ;  Green  v.  Commissioner,  35  T.C. 
764  (1961),  affirmed,  298  F.  2d  890  (C.  A.  6th, 
1962). 

B.  The  Fifth  Circuit's  decisions  in  Heuer  v.  Com- 
missioner and  Steinhort  v.  Commissioner  sup- 
port the  position  of  the  District  Director  here; 
the  District  Court  decision  in  Hulme  v.  United 
States  is  distinguishable  and,  moreover,  may 
be  erroneous 

There  are  apparently  only  two  appellate  decisions 
— both  by  the  Fifth  Circuit — directly  involving  the 
deductibility  of  transportation  expenses  incurred  by 
ship  pilots  in  traveling  between  their  residences  and 
their  pilotage  assignment  ports.  In  Heuer  v.  Commis- 
sioner, 283  F.  2d  865  (1960),  affirming  per  curiam 
32  T.C.  947  (1959),  and  Steinhort  v.  Commissioner, 
335  F.  2d  496  (1964),  affirming  and  remanding  a  de- 
cision of   October  2,    1962    (P-H    Memo   T.C,   par. 
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62,  233),  the  Fifth  Circuit  held,  in  accord  with  our 
position  here,  that  transportation  expenses  incurred 
on  trips  between  assignment  areas  and  between  tax- 
payers' residences  and  ports  outside  of  the  port  area 
constituting  the  taxpayers'  regular  or  principal  places 
of  work  were  deductible  business  expenses  (see  Stein- 
hort  V.  Commissioner,  supra,  pp.  498,  502,  504-505), 
but  that  expenses  incurred  in   commuting  between 
their  residences  and  their  principal  places  of  work 
were    non-deductible    personal   expenses    {Steinhort, 
supra,  p.  504).  The  facts  in  those  cases,  w'e  submit, 
are  virtually  identical  to  the  facts  in  the  instant  case. 

Like  the  taxpayer  here,  the  pilots  in  Heuer  and 
Steinhort  belonged  to  pilots'  associations  which  gave 
them  assignments  both  in  the  port  cities  where  they 
performed  a  substantial  portion  of  their  piloting  and 
also  in  other  more  remote  ports  in  their  general  geo- 
graphical pilotage  areas.  In  those  cases  the  taxpayers 
were  often  required  to  travel  considerable  distances  to 
carry  out  their  assignments.  Like  the  taxpayer  here, 
when  traveling  between  his  residence  and  Seattle,  the 
pilots  in  Heuer  and  Steinhort  customarily  reported  to 
their  job  assignments  by  private  automobile-in  those 
cases  usually  because  of  the  inadequacy  or  inconveni- 
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ence  of  public  transportation^'.  In  Steinhort,  the  Fifth 
Circuit,  after  allowing  the  deduction  of  the  expenses 
for  the  remote  port  trips  and  between-assignments 
trips,  pointed  out  (335  F.  2d,  p.  503)  that  the  trans- 
portation expenses  incurred  in  traveling  between  resi- 
dence and  business  city,  like  those  involved  here,  were 
not  peculiar  to  pilots,  but  rather  characterized  a  way 
of  life  for  millions  of  Americans,  who  daily  commute 
between  their  homes  in  the  suburbs  and  their  jobs  in 
the  city.  A  pilot's  comparable  commuting  expenses, 
reasoned  the  court,  are  also  non-deductible  personal 
expenses. 

The  Heuer  and  Steinhort  decisions,  we  submit, 
are  correct  and  should  be  followed  here.  Section  162(a) 
must  be  read  in  conjunction  with  the  principle  set 
forth  in  Section  262,  Appendix,  infra,  provides  that 
*no  deduction  shall  be  allowed  for  personal,  living,  or 
i'amily  expenses."  The  well-established  rule  that  ex- 
,)enses  incurred  in  commuting  between  residence  and 
'Stablished  place  of  business  are  not  deductible   is 

9  While  taxpayer  in  the  instant  case  testified  that  there  was  inadequate  public 
-ansportation  for  his  travel  beween  his  residence  and  some  ports  other  than 
eattle  (II-R.  27)  (which  trips  are  not  in  issue  here),  there  is  no  evidence  here 
lat  when  taxpayer  chose  to  live  within  the  Seattle  area,  as  he  did  during  the 
ears  involved  when  he  lived  in  North  King  County  and  after  he  moved  from 
iamano  Island  to  Edmonds  (II-R.  16-17,  66;  Ex.  2),  he  did  not  have  suitable 
ublic  transportation  between  his  home  and  the  Seattle  piers.  In  any  event, 
•hile  public  transportation  in  many  urban  areas  may  be  less  efficient  than  what 
lany  taxpayers  consider  desirable  and,  dierefore,  such  taxpayers  choose  to 
immute  by  private  automobile  from  their  suburban  residences  to  the  city  (as, 
1  some  cities,  the  majority  of  commuters  do),  that  faa  obviously  does  not 
isiifly  the  deduction  of  such  typical  personal  expenses. 
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based  on  the  making  of  a  reasonable  accommodation  > 
between  the  policies  of  Sections  162(a)  and  262  in 
the  light  of  rational,  practical,  and  equitable  consid- 
erations. Many— if  not  most— taxpayers  either  cannot,. 
or  for  business,  social,  and  family  reasons,  choose  not; 
to,  live  next  to  their  work  and  must,  therefore,  incur 
some  commuting  expenses  just  as  taxpayers  must— 
without  tax  effect  under  Section  162(a)— change  theii 
business  locations  and  be  clothed  and  housed  in  approp^ 
riate  fashion,  if  they  are  to  pursue  their  business 
effectively  ^°.  Today,  millions  of  taxpayers  commute 

h^ but  for  his  employers  requirements  he  --l^Xct.bk' "^e    o  t\ Tnctre 
his  clothes,  car  or  home,  no  part  of  ^^^e  costs  is  deduct  ble.  The  cost^^ 
by  an  employee  in  moving  to  a  new  ^usir^ess  locat  o^  are  n^^^^^^^ 
Section  162(a)  even  though  no  part  of  the  ^^f^"?^?.  ^°^'°  ™  ^    Woodall,  25 
if  the  taxpayer  were  not  pursuing  his  business.  Umed  i'^'"  ^-  '^^^    Accor. 
Tj    -lA   i-in    \-j^   (C    A     10th     1958),  certiorari  denied,   358   U.3.  h^^.  ^\"-"^ 

aUow  n/the'^deductiorof  certain  direct  moving  -penses   Note    how^^^^^^^^^  th 

by  changing  business  locations^. ee    H/ep^o.  749    88th  C^^^^^^^^  3 

?•  ^tA,T(c\%^-^^)  ?e«L\\i  deAie082  U'S.  986  (1966).)  Similar 
r-,l'!nciSed^-o?;h'?J;^of  a.residence  --ion^d  by  th^^^  trans  e.  o 

employee  to  a  new  business  ^^^^''''''--^^^,'tJJtLlXlZomr Bradley 
at  the  behest  of  his  employer— does  not  reduce  his  taxable  income  era  j 
^Insioner,  324.  F..  2d  610  ^C  A  34th  1963) .  af  irni.ng  39^  ^ ^^^^^^^^^^^  (196. 
Pederson  v.  Commtsstoner,  46  T.C.  155  ( Ut^o;    Lo/t  «    .  Commission 
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between  their  suburban  residences  and  their  business 
areas  located  downtown  or  elsewhere,  often  in  the 
suburbs.  Some  use  public  transportation ;  others  find  it 
either  practically  necessary  or,  at  least,  substantially 
more  convenient — in  the  light  of  available  public  trans- 
portation and  the  costs  involved — to  commute  by  auto- 
mobile, often  considerable  distances.  Regardless  of  the 
method  of  transportation  chosen  or  distances  travelled, 
however,  the  well-established  rule  that  such  expenses 
are  non-deductible  "personal" — not  "business"^^ — ex- 
penses is  clearly  justified  by  the  need  to  treat  such 
similarly  situated  taxpayers  equally.  Steinhort  v.  Com- 
missioner, 335  F.  2d,  pp.  503-505". 

The  taxpayer  here  relies  extensively  on  Hulme  v. 
United  States  (N.D.  Calif.),  decided  June  3,  1965  (16 

mote  to  qualify  them  as  Section  162(a)  "ordinary  and  necessary  expenses  *  *  * 
incurred  *  *  *  in  carrying  on  any  trade  or  business  *  *  *."  In  the  end,  they  are 
more  accurately  described  as  "personal,  living,  or  family  expenses"  which  the 
Code  specifically  makes  non-deductible. 

21  Such  commuting  expenses  are  not  (Section  162(a)  (2))  "incurred  *  *  * 
in  carrying  on  any  trade  or  business  (emphasis  supplied)  but,  instead,  are 
incurred  so  that  a  taxpayer  may  travel  to  that  place  where  he  carries  on  his 
business.  Cf.  United  States  v.  Woodall,  255  F.  2d  370,  373  (C.  A.  10th,  1958), 
and  Koons  v.  United  States,  315  F  2d  542,  544  (C.  A.  9th,  1963). 

22  To  be  sure,  in  certain  exceptional  situations,  usually  involving  remote, 
uninhabitable,  and  temporary  job  locations,  transportation  expenses  somewhat 
similar  to  expenses  incurred  in  commuting  between  residence  and  established 
place  of  business  have  been  held  deductible,  primarily  on  the  grounds  that  they 
were  unavoidable  and  were  incurred  in  what  was  actually  business  travel.  See 
Steinhort  v.  Commissioner,  335  F.  2d,  pp.  503-504.  But  obviously  it  would  be 
administratively  impossible  to  determine  fairly  which  suburban  or  urban  com- 
muters have  located  their  homes  as  close  as  is  practically  possible  to  their 
work  locations  and  have  chosen  the  most  economical  means  of  commuting, 
whether  bus,  train,  or  automobile,  so  as  to  allow  them  to  deduct  their  com- 
muting expenses,  while  not  allowing  other  similarly  situated  commuters  to 
deduct  theirs.  Moreover,  in  the  instant  case,  the  taxpayer  has  not  attempted  to 
prove  either  that  he  could  not  have  lived  in,  or  closer  than  he  did  to, 
Seattle.  See  fn.  19,  supra. 
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A.F.T.R.  2d  5084),  where  apparently  all  of  a  ship 
pilot's  transportation  expenses  were  held  to  be  deduct- 
ible on  the  ground  that,  on  the  facts  in  that  case,  the 
taxpayer's  home  constituted  his  principal  place  of  busi- 
ness. The  taxpayer  here  points  out  that,  like  the  tax- 
payer  in  Hulme,  he  maintained  an  office  in  his  home,' 
whereas  that  point  was  not  developed  in  either  the^ 
Steinhort  or  the  Heuer  case  ".  The  taxpayer,  however, 
overlooks  the  significance  of  the  office  in  Hulme-^n^^ 
the  insignificance  of  his  office  here— in  the  light  of  the 
surrounding  circumstances  in  each  case  which  distin- 
guish Hubne  from  the  instant  case. 

In  Hulme,  taxpayer  was  not  a  member  of  a  pilots; 

association  and,  therefore,  carried  on  at  his  residence 

essentially  the  same  business  activities  as  are  carrie( 

on  by  such  an  association  on  behalf  of  its  members  a: 

its  offices.  By  contrast,  in  the  instant  case,  taxpaye 

used  his  office  essentially  only  for  professional  studj 

(I-R.  28;  II-R.  17-18;  see  also  II-R.  13-16,  20,  25-2( 

33,  36-37,  39;  Ex.  5.)  All  of  the  activities  that  Hulmi 

earned  on  in  his  office— soliciting  business,  billing 

and  the  record— keeping  connected  therewith— wei 

carried  on  here  not  by  the  taxpayer  in  his  residentiJ 

office  but  by  his  Association  in  Seattle.  (I-R.  28;  II-l 

23,  25,  30,  49-54.)  Indeed,  whereas  Hulme,  operatir 

23  Presumably,  however,  the  taxpayers  m  Heuer  ^"^^  .J/jf f' ^^/Vil  °32.* 
hydrographic  studies  somewhere,  possibly  at  their  residence..  (See  11  K.  i^  X 


23 

alone,  had  to  be  at  his  residential  office  to  receive 
assignments — which  could  be  requested  at  any  time 
and  often  on  short  notice — taxpayer  here  did  not  have 
to  be  at  his  residence  to  receive  work ;  it  was  sufficient 
that  he  get  in  contact  with  the  Association  wherever 
he  happened  to  be.  (II-R,  50-51,  56.)  Further,  while 
the  taxpayer  here  testified  (II-R.  26)  that  approxi- 
mately fifty  percent  of  his  work  was  performed  at  the 
central  Seattle  waterfront^'* — an  area  covering  a  dis- 
tance of  only  three  and  one-half  or  four  miles  (I-R. 
29),  at  issue  in  Hulme  was  seventy-three  percent  of  the 
taxpayer's  expenses  incurred  in  traveling  to  and  from 
such  widely  separated  ports  as  Redwood  City,  San 
Francisco,  Martinez,  and  Stockton,  and  approximately 
eighty  percent  of  the  assignments  performed  by  the 
taxpayer  were  apparently  spread  out  over  the  Stock- 
ton-San Francisco  port  areas.  Under  the  circumstances 
in  that  case,  then — where,  unlike  the  instant  case,  ex- 
penses for  travel  to  widely  separated  ports  were  at 
issue  and  the  taxpayer,  not  belonging  to  a  pilot's  asso- 
ciation, arguably  had  his  business  headquarters  at  his 
residence — the  court  may  have  concluded  that  no  one 
city  or  port  area  constituted  the  taxpayer's  principal 
place  of  business.  But,  in  the  instant  case,  essentially 
the  taxpayer  only  studied  at  his  residential  office  be- 
cause the  Association,  for  the  benefit  of  its  members, 

24  See  also  fns.  IS  and  16,  supra,  and  accompanying  text. 
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carried  on  the  necessary  commercial  aspects  of  the 
pilotage  business  at  its  Seattle  office,  and  taxpayer 
performed  approximately  fifty  percent  of  his  assign- 
ments at  Seattle,  where  he  derived  all  of  his  income 
from  the  Association.  Hulme,  then,  is  distinguishable  i 
from  the  instant  case^*.  " 

The  cases  relied  on  by  taxpayer  (Br.  13-14)  other  i 
than  Hulme,  discussed  supra,  are  distinguishable  on  i 
their  facts  from  the  instant  case.  Rice  v.  Riddell,  179  F. ; 
Supp.  576  (S.  D.  Calif.,  1959),  involved  a  musician] 
who  had  to  carry  his  large  musical  instruments  with 
him  to  constantly  changing  and  temporary  places  of  i 
assignment  (see  Rev.  Rul.  63-100,  1963-1  Cum.  Bull. 
34) ;  unlike  the  taxpayer  here,  he  had  no  established' 
principal  place  of  business.  Crowther  v.  Commissioner,  \ 
269  F.  2d  292  (C.A.  9th,  1959),  and  Mathews  v.  Cowr 
missioner,  310  F.  2d  98  (C.A.  9th,  1962),  involvings 
remote,  uninhabitable  and  temporary  job  locations,  are 
distinguishable  for  much  the  same  reason  as  is  the 
Rice  case,  supra. 

Taxpayer's  suggestion  (Br.  21-22;  see  also  Br. 
14-15)  that  there  is  a  ''conflict"  between  this  Court's 
decisions  in  Crowther  and  Mathews,  supra,  and  those 
of  the  Fifth  Circuit  in  Heuer  and  Steinhort,  supra,  is 

25  If,  however,  this  Court  should  not  consider  Hulme  distinguishable,  then  we 
contend  that  it  was  wrongly  decided  and  that  this  Court  should  disregard  it  and 
follow  the  well-reasoned  opinion  of  the  Fifth  Circuit  in  Steinhort,  whicb 
approved  its  prior  decision  in  Heuer, 
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I  without  merit.  In  Heuer,  the  Fifth  Circuit  was  un- 
I  doubtedly  aware  of  the  Crowther  decision ;  in  Steinhort 
\  (335  F.  2d,  pp.  504-505)  the  court  cited  both  Crowther 
j  and  Matheivs  with  apparent  approval,  noting  that  it 
j  agreed  with  this  Court's  definition  of  (Section  162(a) 
(2) )  "home"  in  those  cases,  and  held  that  expenses  in- 
curred in  commuting  between  "home",  as  there  de- 
I  fined,  and  the  taxpayer's  established  place  of  busi- 
j  ness — a  common  expense  incurred  by  many  taxpayers 
I  regardless  of  their  particular  occupations  without  tax 
!  deduction  therefor — were  non-deductible  personal  ex- 
penses. The  Fifth  Circuit  in  Steinhort  pointed  out  that 
the  well-established  rule  that  such  commuting  expenses 
are  not  deductible  tended  to  achieve  equality  of  treat- 
jment  among  similarly  situated  taxpayers  (335  F.  2d, 
^p.  503)  a  fundamental  goal  of  our  system  of  taxation. 
'Automobile  Club  of  Michigan  v.  Commissioner,  353 

jU.S.  180,  185-186   (1957)".  As  stated  in  Steinhort, 

I 

26  Congress  in  1958  emphasized  that  equality  of  treatment  of  similarly  situated 
(taxpayers  is  a  basic  objective  in  the  context  of  business-related  travel  expenses. 
Iln  that  year,  Congress  repealed  Section  120  of  the  1954  Code  (see  Technical 
I  Amendments  Act  of  1958,  P.L.  85-866,  72  Stat.  1606,  Sec.  3),  which  had  allowed 
istate  police  to  exclude  from  their  income  $5  daily  meal  allowances.  The  Senate 

Finance  Committee  gave  as  one  of  its  reasons  (S.  Rep.  No.  1983,  85th  Cong., 
!2d  Sess.,  P.  14  (1958-3  Cum.  Bull.  922,  935)): 

*  *  *  this  exclusion  is  inequitable  because  there  are  many  other  in- 
dividual taxpayers  whose  duties  also  require  them  to  incur  subsistence 
expenditures  regardless  of  the  tax  effect.  Subsistence  expense  incurred  by 
taxpayers  generally  in  the  performance  of  services  as  employees  while  away 
from  home  are  deductible  *  *  *. 

To  bring  the  tax  treatment  of  subsistence  allowances  for  police  officials 
in  line  with  the  treatment  of  such  allowances  in  the  case  of  other  tax- 
payers, your  committee's  bill  *  *  *  repeals  the  seaion  of  present  law 
providing  this  $5  exclusion. 


26 

supra,  involving  facts  virtually  identical  to  those  here 
(335  F.  2d,  p.  503) : 


Deeply  ingrained  in  the  whole  tax  structure  i 
— memorialized  now  by  literally  hundreds  of  tax  ' 
rulings,  Tax  and  other  Court  decisions  *  *  *  is  the  i 
basic  proposition  that  the  cost  of  going  to  and  : 
from  home  and  an  established  place  of  business  i 
is  a  non-deductible  personal  expenditure. 

*  *  *  its  predominant  *  *  *  grace  is  a  sort  of  rough  ; 
equality  among  all  the  millions  of  taxpaying,  in- 
come-earning Americans  who  go — not  as  in  scrip-  > 
tural  days  down  to  the  sea  in  ships — but  who  go  ( 
to  and  from  their  homes  and  their  place  of  work.  : 

In  conclusion,  taxpayer  has  failed  to  show  that 
the  District  Court's  rejection  of  his  residential  office  ^ 
as  his  principal  place  of  business  was  clearly  erron- 1 
eous.  Rather,  it  was  Seattle  where  taxpayer  performed  i 
a  substantial  portion — approximately  fifty  percent — 
of  his  assignments  as  a  pilot,  where  he  derived  virtual- 1 
ly  all  of  his  income,  and  where  the  Pilots  Association, 
for  the  benefit  of  its  members,  carried  on  virtually  all 
of  the  commercial  aspects  of  the  pilotage  business. 
Taxpayer,  for  personal  reasons,  chose  to  maintain  his 
residence  away  from  Seattle,  his  principal  place  of 
business.  Accordingly,  the  commuting  costs  incurred 
by  taxpayer  on  his  trips  to  and  from  Seattle  were  non- 
deductible personal  expenses. 


27 

CONCLUSION 

For  the  reasons  stated  above,  the  judgment  of  the 
District  Court  is  correct  and  should  be  affirmed. 

Respectfully  submitted, 

MITCHELL  ROGOVIN, 

Assistant  Attorney  General. 

LEE  A.  JACKSON, 

EDWARD  LEE  ROGERS, 
Attorneys, 

Department  of  Justice, 

Washington,  D.  C.  20530. 

Of  Counsel  : 

EUGENE  G.  GUSHING, 

United  States  Attorney. 

ALBERT  E.  STEPHAN, 

Assistant  United  States  Attorney. 
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APPENDIX 

Internal  Revenue  Code  of  1954 :  F 

SEC.   62  ADJUSTED   GROSS   INCOME    DE- 
FINED, f 

For  purposes  of  this  subtitle,  the  term  "ad- 
justed gross  income"  means,  in  the  case  of  an  in- 
dividual, gross  income  minus  the  following  deduc- 
tions : 

(1)  Trade  and  business  deductions. — 
The  deductions  allowed  by  this  chapter 
(other  than  by  part  VII  of  this  subchapter) 
which  are  attributable  to  a  trade  or  business 
carried  on  by  the  taxpayer,  if  such  trade  or 
business  does  not  consist  of  the  performance 
of  services  by  the  taxpayer  as  an  employee. 

(2)  Trade  and  business  deductions  oj 
employees. — 

(C)  Transportation  .  .expenses.— 
The  deductions  allowed  by  part  VI  (sec. 
161  and  following)  which  consist  of  ex- 
penses of  transportation  paid  or  incur- 
red by  the  taxpayer  in  connection  witb 
the  performance  by  him  of  services  as 
an  employee. 


(26  U.S.C.  1964  ed.,  Sec.  62.) 

SEC.  162.  TRADE  OR  BUSINESS  EXPENSES 

(a)  In  General — There  shall  be  allowed  as  { 
deduction  all  the  ordinary  and  necessary  expense; 
paid  or  incurred  during  the  taxable  year  in  carry 
ing  on  any  trade  or  business,  including — 
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(2)  traveling  expenses  (including  the 
entire  amount  expended  for  meals  and  lodg- 
ing) while  away  from  home  in  the  pursuit  of 
a  trade  or  business; 


*  >^  * 


(26  U.S.C.  1964  ed,,  Sec.  162.) 

SEC.  262.  PERSONAL,  LIVING  AND  FAMILY 
EXPENSES. 

Except  as  otherwise  expressly  provided  in 
this  chapter,  no  deduction  shall  be  allowed  for 
personal,  living,  or  family  expenses. 

(26  U.S.C.  1964  ed.,  Sec.  262.) 

Treasury  Regulations  on  Income  Tax  (1954  Code) : 

§  1.62-1  Adjusted  gross  income. 


(g)  Transportation  expenses  paid  or  incur- 
red by  an  employee  in  connection  with  perfor- 
mance by  him  of  services  for  his  employer  are 
deductible  from  gross  income  under  part  VI  in 
computing  adjusted  gross  income.  "Transporta- 
tion", as  used  in  section  62  (2)  (C),  is  a  narrower 
concept  than  ''travel",  as  used  in  section  62  (2) 
(B),  and  does  not  include  meals  and  lodging.  The 
term  "transportation  expense"  includes  only  the 
cost  of  transporting  the  employee  from  one  place 
to  another  in  the  course  of  his  employment,  while 
he  is  not  away  from  home  in  a  travel  status.  Thus, 
transportation  costs  may  include  cab  fares,  bus 
fares,  and  the  like,  and  also  a  pro  rata  share  of 
the  employee's  expenses  of  operating  his  auto- 
mobile, including  gas,  oil,  and  depreciation.  All 
transportation  expenses  must  be  allowable   ex- 
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penses  under  part  VI  (section  161  and  following),] 
subchapter  B,  chapter  1  of  the  Code,  as  ordinary 
and  necessary  expenses  incurred  during  the  tax- 
able year  in  carrying  on  a  trade  or  business  as  an 
employee.  Transportation  expenses  do  not  include  I 
the  cost  of  commuting  to  and  from  work ;  this  cost: 
constitutes  a  personal,  living,  or  family  expense; 
and  is  not  deductible.  (See  section  262.) 


(26  C.F.R.,  Sec.  1.62.1.) 

§  1.162-2  Traveling  expenses. 

(e)  Commuters'  fares  are  not  considered  as; 
business  expenses  and  are  not  deductible. 

f  fl*  * 

(26  C.F.R.,  Sec.  1,162-2.) 

§  1.262-1  Personal,  livmg,  and  family  expenses^ 
*  *  * 

(a)  In  general.  In  computing  taxable  inn 
come,  no  deduction  shall  be  allowed,  except  aa 
otherwise  expressly  provided  in  chapter  1  of  the 
Code,  for  personal,  living,  and  family  expenses. 

(b)  Examples  of  personal,  living,  and  family 
expenses.  Personal,  living,  and  family  expenses 
are  illustrated  in  the  following  examples: 


(5)  Expenses  incurred  in  traveling  awaj 
from  home  (which  include  transportation  ex- 
penses, meals,  and  lodging)  and  any  other  trans- 
portation expenses  are  not  deductible  unless  thej 
qualify  as  expenses  deductible  under  sectior 
162,  *  *  * 


(26  C.F.R.,  Sec.  1.262-1.) 
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JURISDICTION 

These  are  income  tax  refund  cases.  As  appears  in 
more  detail  in  the  statement  of  the  case  below,  the  Dis- 
trict Court  had  jurisdiction  under  Title  28,  U.S.  Code, 
Section  1346,  and  this  Court  has  jurisdiction  of  the  ap- 
peals under  Title  28,  U.  S.  Code,  Section  1291. 

OPINION  BELOW 

The  opinion  of  the  District  Court  was  handed  down 
by  Judge  John  F.  Kilkenny.  He  found  for  Appellee.  The 
opinion  is  reported  at  267  F.  Supp.  40. 


CONSOLIDATION 

These  civil  actions  all  involve  the  same  items  of  law 
and  fact  (except  for  the  amounts  requested  refunded) ; 
all  of  said  civil  actions  were  consolidated  for  considera- 
tion in  the  District  Court,  and  are  covered  by  the  same 
opinion.  Accordingly,  appellants  moved  this  Court  for 
limited  consolidation  of  all  of  said  civil  actions  with  re- 
spect to  record,  briefing  and  argument. 

STATUTES  INVOLVED 
1954  Internal  Revenue  Code,  Section   164  (a): 

"(a)  General  Rule. — Except  as  otherwise  provided 
in  this  section,  there  shall  be  allowed  as  a  deduction 
taxes  paid  or  accrued  within  the  taxable  year." 

1954  Internal  Revenue  Code,  Section  631    (b): 

"(b)  Disposal  of  Timber  With  a  Retained  Economic 
Interest. — In  the  case  of  the  disposal  of  timber  held  for 
more  than  6  months  before  such  disposal,  by  the  owner 
thereof  under  any  form  or  type  of  contract  by  virtue  of 
which  such  owner  retains  an  economic  interest  in  such 
timber,  the  difference  between  the  amount  realized  from 
disposal  of  such  timber  and  the  adjusted  depletion  basis 
thereof  shall  be  considered  as  though  it  were  a  gain  or 
loss,  as  the  case  may  be,  on  the  sale  of  such  timber.  *  *  *  " 

1954  Internal  Revenue  Code,  Section   1231   (a): 

"  (a)  General  Rule. — If,  during  the  taxable  year,  the 
recognized  gains  on  sales  or  exchanges  of  property  used 
in  the  trade  or  business  *  *  *  exceed  the  recognized  losses 
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*  *  *  such  gains  shall  be  considered  as  gains  *  *  *  from 
sales  or  exchanges  of  capital  assets  held  for  more  than 
6  months.  *  *  *" 

1954  Internal  Revenue  Code,  Section  1231   (b)(2): 

"(b)  (2)  Definition  of  Property  Used  in  the  Trade 
or  Business. — For  the  purposes  of  this  section  *  *  * 

"(2)  Timber,  Coal  or  Domestic  Iron  Ore. — Such 
terms  includes  timber,  coal  and  iron  ore  with  respect  to 
which  Section  631  applies." 

QUESTION  PRESENTED 

Whether  under  the  circumstances  here  the  partner- 
ship (consisting  of  the  appellants  herein)  which  granted 
to  the  corporation  the  right  to  cut  and  remove  timber 
from  certain  timber  tracts  owned  by  the  partnership  was 
entitled  to  capital  gains  treatment  on  amounts  received 
from  the  corporation  to  the  extent  that  these  amounts 
represented  real  property  taxes  paid  by  the  corporation 
on  all  timber  lands  covered  by  the  timber-cutting  con- 
tract. 

STATEMENT  OF  THE  CASE 

Giustina  Brothers  partnership  (sometimes  referred 
to  as  "the  partnership"),  consisting  of  the  individual 
appellants  herein,  was  organized  on  April  1,  1947. 

On  July  1,  1948  the  partnership  entered  into  a  con- 
tract with  Giustina  Brothers  Lumber  Company  (some- 
times referred  to  as  "the  corporation")  an  Oregon  cor- 
poration controlled  by  the  partners  during  the  years  in 


suit,  but  not  at  the  time  the  contract  was  made.  At  the 
time  of  entering  into  the  contract,  the  partners  collec- 
tively owned  approximately  45  per  cent  of  the  stock  of 
the  corporation.  A  copy  of  this  contract  appears  as  Ex- 
hibit A,  R.  pp.  26  et  seq. 

This  contract  was  later  modified  by  a  supplementary 
agreement  entered  into  on  April  1,  1957  between  the 
partnership  and  Giustina  Brothers  Lumber  Company. 
A  copy  of  this  supplementary  agreement  appears  as 
Exhibit  B,  R.  pp.  46  et  seq. 

The  contract  provided  for  the  sale  by  the  partnership 
to  the  corporation  of  certain  standing  timber,  said  tim- 
ber to  be  cut  and  removed  by  the  corporation. 

The  corporation,  in  addition  to  other  considerations 
to  be  paid  for  the  timber,  agreed  to  pay  the  real  prop- 
erty taxes  on  all  timber  lands  covered  by  the  contract. 

In  actual  practice,  the  partnership  paid  the  taxes  and 
then  received  reimbursement  from  the  corporation. 

The  partnership  claimed  a  deduction  from  ordinary 
income  for  the  real  property  taxes  paid  by  it  for  the  tax- 
able years  here  involved. 

When  the  partnership  was  reimbursed  by  the  cor- 
poration for  the  real  property  taxes  paid  by  it,  it  treated 
such  reimbursements  as  amounts  realized  from  the  dis- 
posal of  timber  and  increased  its  capital  gains  realized 
from  the  disposal  of  timber. 


The  Commissioner  of  Internal  Revenue  determined 
that  the  reimbursements  received  were  not  amounts 
realized  from  the  disposal  of  timber  within  the  meaning 
of  §631  (b) ,  Internal  Revenue  Code  of  1954,  and  treated 
the  reimbursements  as  ordinary  income. 

These  adjustments  gave  rise  to  deficiencies  which 
were  assessed  against  the  individual  plaintiffs.  These 
deficiencies  were  paid,  together  with  interest,  and  timely 
claims  for  refund  were  filed  by  the  individual  plaintiffs. 
These  claims  were  rejected  by  statutory  notices  of  dis- 
allowance, and  the  instant  actions  were  timely  brought. 

SPECIFICATION  OF  ERROR 

The  lower  Court  erred  in  not  allowing  the  partners  as 
sellers  to  treat  as  a  part  of  the  selling  price  payment  of 
liens  for  property  taxes  against  the  timber  involved, 
which  tax  liens  were  paid  pursuant  to  the  contract  by 
the  corporate  buyer. 

ARGUMENT 

Under  the  contract  of  1948  (R.,  pp.  26  et  seq.)  and 
under  the  supplemental  contract  of  1957  (R.,  pp.  46  et 
seq.)  the  members  of  the  partnership  as  sellers  and  the 
corporation  as  buyer  agreed  to  purchase  a  very  substan- 
tial amount  of  timber  from  the  sellers'  lands,  to-wit: 
150,000,000  board  feet  of  merchantable  timber  situated 
on  extensive  parcels  of  land  (R.,  pp.  26  and  42  et  seq.) . 

As  part  of  the  sales  and  purchase  price  the  corporate 
buyer  agreed  to  pay  the  real  property  taxes  which  ac- 


crued  as  liens  up  to  the  time  that  the  buyer  had  com- 
pleted logging  the  particular  parcel  involved  (R.,  pp.  26 
and  28  et  seq).  The  buyer  had  the  option  of  selecting 
the  particular  parcel  or  parcels  to  be  logged.  It  was  only 
reasonable,  prudent  and  the  crystal-clear  intent  of  the 
parties  that  the  buyer  should  remove  the  tax  liens  from 
the  property  involved  which  by  reason  of  the  contract 
the  sellers  were  restrained  from  selling  to  any  other 
party  and  which  the  buyer  could  log  immediately  or 
after  some  years. 

Upon  the  facts  and  the  statutes  this  is  a  somewhat 
unique  case,  and  no  decision  directly  and  entirely  in 
point  has  been  found.  However,  tax  consequences  are 
determined  by  economic  realities,  and  both  the  intent  of 
the  parties  and  the  statutes  are  clear  that  as  to  the  sellers 
the  payments  of  the  tax  liens  charged  to  the  buyer  were 
a  part  of  the  consideration  received  for  capital  gain 
purposes. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  the  trial  Court  should  be  reversed  and  the  refunds 
allowed. 

Respectfully  submitted, 

William  E.  Dougherty 
Attorney  for  Appellants 
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I  hereby  certify  that,  in  connection  with  the  prepara- 
tion of  this  brief,  I  have  examined  Rules  18,  19  and  39 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that  in  my  opinion  the  foregoing  brief  is  in 
fuU  compliance  with  those  rules. 

/s/WiLLiAM  E.  Dougherty 
William  E.  Dougherty, 
Attorney  for  Appellants. 
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I  hereby  certify  that  I  have  made  service  of  the  fore- 
going brief,  together  with  the  attached  certificate,  on  the 
appellee  herein,  by  depositing  in  the  United  States  Post 

Office  at  Portland,  Oregon,  on  the  —  day  of , 

1967,  a  duly  certified,  true,  exact  and  full  copy  thereof, 
enclosed  in  an  envelope  with  postage  prepaid  addressed 
to  Sidney  I.  Lezak,  United  States  Attorney,  United 
States  Courthouse,  Portland,  Oregon,  97207,  and  by  de- 
positing a  like  copy  in  a  like  envelope  addressed  to  G. 
Ben-Horin,  Tax  Division,  Department  of  Justice,  Wash- 
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1002  Failing  Building, 
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